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Libertarian Welfarism

Russell Korobkin

Abstract: In a series of publicationgCassSwnsein & Richard
Thaler, amd Colin Camerer et al., hae proposd an approachto legal
policy that encourageindividuals topursue actions that will maximize
their expected utility while not impogj on thosendividuals' decisional
autonomy. | contend thahis policyapproach —-which has been called
"libertarian paternalism" -implies a complementg approachas well,
which | call "libertarian welfarism." Libertariarwelfarism reiles on the
same set of policy tools as does libertariartepaalism ba with a
different goal: to encourage individls to actin a way thatmaximizes
social welfare. | show that libertarian welfariseatls todifferent policy
prescriptions than does libertarianagernalism,and | arguethat the
former appoach rests o a stronger normative foundation and is less
subject to problems of determinacythan the latter.

Neoclassicallaw and econoins analgs, which targets the
normetive goal of naximizing efficiency assidously avoids pgernalisn
as a justification for regulatorgolicy. Built on he edifice of rationia
choice theory law and econoros sholars usuldy assure that most
actors are able tmaximize the satisfaction of theareferencegiven the
constraints theface!

Evidence gathered kpyychologists and econdsts about huran
decision naking over the last thee decadeshas raised a serious
challenge to the rationalctor assuiption of neoclassical econacs. It

" Professor, LA School d Law. lan Ayes, Chris Gthrie, Mark Grady Doug
Lichtman, Tim Malloy, Margo Schlanger, Kk Stark, and Jeff Rachiski provided
excellentadvice on prior drafts. Joe Wbdring and PaulicReynolds proviled resarch
assistace.

! SeeRussell Krobkin & Thoma S. Ulen,Law and Behadral Science: Removing th
Rationality Assumption fra Law and Ecoomics, 88 CaL. L. Rev. 1051 1060-66
(2000).
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2 LIBERTARIAN WELFARISM

turns out thanot onl infants and thenentally incompetent fail to nake

optimal decisions. Most people havérouble naking optimal decisions
(understoodas thee tat meximize the actor's $jective expected
utility, or "SEU") in a varietyof conexts. The world is too cgofex for

our brains to raximize, so instead we relypn mental heuristics and
habits, whit allow s to function in he work-a-dg world without being
paralyzed ly information overload. The result is that we sture

through life,remaining on our feet rost of the tme but often enjging

less utility than is theoreticallypossble. These findings, iported into
normetive legal theoryas behavioral law and econades, epands the
potential space for state intervention on groundsatérnalisnt

| say potential space bease the case for paternalism is sabje
to two challenges.First, the state foctionaries whovould presunably
intervene in private decision aking — legislators, regulats, judges,
administratos, at the like— are no less huamthanthe potentiasubjects
of regulation. If | cart’ figure out whether | would be betteiff avith a
car equippedvith expensive airbags (which widl carrya hidher price
tag) or a slightlymore dangerous (el cheaper) autoobile combined
with some other good and servicg, why shouldl be corfident that a
state functionary can danybetter?

Second, in early all cases of publigolicy signficance, there
will be heterogeneity of subjectivereferences. Sore peoplewould
maximize their SEU ly purchasinghe cheapera without airbags and
spending thenoney saved on a familyacation in Hawaii, wieé others
with a greater taste for safepnd a lesseyearning to travel would
maximize their subjective expected utiliby paying for the aibags and
foregoing tke trip. Assming that itis impractical for even an oniscient
governnent functionaryto impose diferent rules for each individual —
that is, a regulation requiring airbagsist applyto all car sales or nore

% Christire Jols, Cas Sinsein, and Rchard Thaler dscribed thé evidence as
supporting "ati-antipaterabm-a skeptcism about anpaternalisn, but not an
affirmative deénse of paterrim." Christine Jolls et al. A Behavioral Aproac to
Law and Econmics,50STAN. L. REv. 1471, 1541 (1998).

3 Cf. Xffrey J. Rachlinki, The Uncergin Psychological Case for Paternalism97 Nw.
U.L. Rev. 1165, 1168 (2003) ("The pshological case for @ternalism..must rest ora
relative assesmeait of the cgnitive ccosts of improved dcision aginst he coss of
supplaiting indvidual choice).

Electronic copy available at: http://ssrn.com/abstract=1361071



LIBERTARIAN WELFARISM 3

attenpts to operationalize paternalisere bound to har many, even if
they alsoberefit many.

In resposse to these objections to using traditional fgrmof
coercive state fiat to address the considerable evidence that individuals
are not relentless utilitynaximizers, a new paradigmof regulation has
emerged that calls for the state help individualsmake decisions that
the functionaries believe areost likely to meke thembetter off but
allow the individuals to decline the assistancenéytchoose @ do so.
Colin Camerer, Sauoel Issacharoff, George Loewenstein, Ted
O'Donoghueand Matthew Rabin ("&@nerer et al) called thisapproach
“asymmetric paternalisni® in refaence to i virtue of creating
significant kenefits for hosewho would meke suboptimal decisions if
left entirely to their own devicesvhile imposing conparatively small
costs onthose inconvergnced B having to work aroundthe statés
“assistance”in order to pursuewvhat theyregard to betheir own
interests. Cass Sunstén and Richard Thalef"Sunstein & Thaler)
proposed aimilar approach that they call “libertarian paternajiénn
recognition of its cobination of the policygoal of paternalism coupled
with the praection of irdividual freelom of chote! This pair then

* Colin F. Camerer et al, Reguation for Corservatives: Behaioral Econanics and te
Case for"Asymmetic Patenalism,” 151 U.PA. L. Rev. 1211 (2003).

®Id. at1219.

® Cas R. Surstein & Richard H.Thaler, Libertarian Patenalism is Not an Oxymaon,
70 U.CHI. L. REv. 1159 (2003).

" There aresibtle difference between he policy visions laidout by Camerer et al. and
Sunstein& Thaler. The fomer do not abolugly rule out coecion, as lmg & the cost
of coercion $ substantlly outweighedby the welfare begfits enjoyed by individuak
who are éss than fully rational. The latter sport onlyregulations tat donot prevet
any individuals frompursuingtheir desired corse of action iad impose nomore than a
small amount of inconveniene on those who wish to avod the intervation. So, for
example, Camerer et al. favormedical Icensureas an exanple of asynmeric
paternalisn because it offerssutstantial proections ¢ individuals who cald not ke
countedon to optimally assss thequality of physiciars while impaosing a relatively
lesser cet of physicians whomust satsfy the licersurerequirements. Camereret al.,
supa note __ ,at 1237. Sunstein & Thalgresunably would not cosider this an
exanple of libertarian patrnalism beause it not only imposes havy costs o
physicianswho must satsfy the equiremens, it also coerciely prevents pigents wio
wish to contrat with an unlicensed phsician for medical care fran doing so. A

Electronic copy available at: http://ssrn.com/abstract=1361071



4 LIBERTARIAN WELFARISM

developed the idea in greater depth in their recgmthlished book
entitted “Nudge: Improving Decisions AboutHealth, Wealth and
Happiness? which has garnered significant attention ire thopular
media as well as in acadénircles?

These schola have rade a significant contribution to legal and
policy discarrse ty showing how the state can proote the mderlying
goal of patemalism — helping peoplachieve greater subjectivexpected
utility than theywould obtain on their own- with lower cost than those
associated with regulatorynandates backed up bthreats of fines,
imprisorment, or other punishemt. But their paradigm can be
expanded,making the tools they promote evenmore useful. Non-
coercive apmaches to langing bebvior can beusednot ory to help
individuals naximize treir SEU, but to encourage theto produce
public goods and otherea improve social welfare, even wheloing so
is inconsistent with @ximizing ther own utility. 1 call the use of
"nudges" forthis goal “licertarian welfarisni*°

In this artide, | situate the missing category of libertarian
welfarismwithin the existing literature and explaiwow recograing this
categoryhas two significant virtues for public policythe concept of
libertarian welfarismcan help policymakers identifya class of useful
"nudges" thamight othewise beoverlooked, andtican often povide a

nommandatory certificationmechanisn, however, that alleved a phygicianwho satisfied
state requinments to advertise this, would lsensstent with libertarian pateradism

8 Richard H. Thaler & @ssR. Sunsein, NUDGE: IMPROVING DECISIONS ABOUT HEALTH,
WEALTH, AND HAPPINESS (2008)

? See, e.g.Benjanin M. Friednan, Guiding Force, N.Y. TIMES, August 24, 2008, at
BR13, Elizateth Kolbert, What Was | Thinkimgpy THE NEW YORKER
(http://lwww.nevyorker.can/arts/criticsbooks/2008/02/25/80225crbo_boks_
kolbertzurrenPage=all); Stphen Gandel, Behavioral Econaonics CanHelp You Save
Money, CNN MonNEY, Jul. 2, 2008, (http:#honey.cnn.comt 2008/07/24magazires/
moneymag/105711588moneymag/); Barbara Kiviat, Lured Towad the Right Cloice,
TivE, (http:/Mww.time.can/time/magaine/aticle/0,9171,127729,00.hnl).

% |n the article version of theiidea, Sunstei and Thaler recognézin passirg the
possibility that libertarian paernalism could be complemented by an aproach that
consicers vulneable third parties rather thahe targeted aots thenselves, but they
neither flesh at the contours of this categy nor campare its merits to those of
libertarian patrnalism Suwnskin & Thaler, supranote _ , atl162. The notionof a
fourth categorys entirelyabset in the book version of their idea.
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normetive justification for nudgesthat is missing from libertarian
paternalism Libertarian welfarismcan help & to both umerstand and
justify a brad range 6 state actions — fromequring restaurats to pat
the calorie content otheir neals, to publicezing greenbuse ga
emissions of new aa, D providing recycling bins to fomeowners,to
autonatically enrolling individuals in 401(k) and cadaveric organ
donation prgrans unless theyopt aut —far better than can libertarian
paternalism

Il. LIBERTARIAN PATERNALISM

The objective of a paternalist state is to incresesubjective
expected ulity of the citizens subject to degal regulabn!' The
objective of the libertaria paternalist state is to accplish, o at least
make progress towd, this goal without resorting to coercion, as
understood foughly — as enacting regulations thadndate bebvior on
threat of sora negativematerial corsequencé? A policy fits within the
libertarian m@ternalist paradigmif it “nudges” individuals to act in
accordance with their beinterests but allows theto ignore the nudge
at minimal or no cost:?

' Thaler and 8nstein put the point ths way: "In our uncrstandig, a plicy is
'paternalistic’ ifit tries toinfluence choicesin away thatwill make chmsers bettenff,
as judged bythemseles: Thaler & Surstein, supra nat¢ __, &5 (emphasis in original).
For sane common exanples of paternaktic policies eactedinto law, seeCAL. VEH.
CoDE § 27803(West 2007) (requiring drivers and pasgers ofmotorcycles to wear a
safety helrret); CAL. EDuc. CoDE § 48201 (West 2@7) (requiing persos age 6 to B to
enroll in andattend a full-tme school); CaL. Ebuc. Cobe § 48293 YWest 2007)
(establshing monetarypenaltes aginstparents or guardias who d not mmply with
compulsory education requiraents); GiL. Bus. & PrRoOF. CoDE § 1992 (West 2007)
(preventing imdlividuals under the @e of 21 years fron enterng ganbling
establshments)

2 Thaler & Sunsteinsupranote__, at 6.

131d. ("the intenentionmust ke easyandcheapto avoid). Same critics hae criticized
the conept of libertarian patmalism on te grounds tht it is incorsistent with same
particular undestanding oflibertarian philosophy This crticism misses the point of
Sunstein ad Thaler, whose gument is that he non-coercig nature of their paradig
should case itto appeal to pgse who consiler thenselves libertarians.



6 LIBERTARIAN WELFARISM
A. The Empical Basis

Research on huam decision raking conducted over the lastuo
decades hasatalogued of plethora of wsa in which individuals violate
the mplicit assurptions of rational choice tloey, which forms the
behavioral mdel of reoclassical law-and-ecomics analysis. This
research, kown alternéively as "judgnent am decision making,"
"behavioral decision Bking,” or "behavioral econoins,” has been
sufficiently reported anddiscussedn legal scholarship over the last
decade that it is well-known toamy legal scholars, at least in its broad
contours, ad providinga detailed treatise of its findings heweuld be
redundant? It is important, howeverfor understanding what is both
innovative and potentiallproblermatic about both libertarian paternalism
to recognizethat the relevant findings of judgment and decisiwking
researchcan be loosely dividedinto two categories: (1) ways in which
individuals systemtically err in theirassessent of factual infornation,
and (2)ways in which preferences, as they are revealed by behavior, are
at least partiallyconstruted and dependent on contextual cues rather
than fixed and invariant to context.

1. Judgmet Biases

In order tomaximize subjective expected utilityt is necessary
for an actor to have a realistic assessmof the probabilities of the
potential outcores associated with various coursgsaction. O decide
rationally whether to invest in the sio market or in a legal education,
one needs tassess the potential finaalcand non-financial returns from
each and evaluate the relative likelihood of the various patiethil To
decide rationallywhether to rob @ank, oneneeds to casider the
likelihood of being caught and convicted, the potential jail time
associated with that owime, andthe likely disutility associated with
imprisorment.

One thread of research in judgnt and decision aking details
ways in which such faatal assessamts tend to systeatically deviate

14 See, e.g Korobkin & Ulen, sugra note __; Jolls eal., supa note__; Donald C.
Langevoort, Behavigal Theories of Judgnent and [Rcision Makng in Legal
Scholaship: A Literature Review, 51 VAND. L. REv. 1499 (198).
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from objectve reality The general finding is that peepltend to
overestinate the likelihaod of salient or readilyavailable” ewvents (such
as honrcidesand airplane crashes) idhunderestirating the likelihood
of events that are lesmentally prominent (sich as suicides and
autonobile accidents)> Memorable eents are sostimes more comnon
than events that seemore mundane but, of course, thayerit always.

Events are also judged e nrore likely if they seen typical of a
class of events. In the ast famous experinent to denonstrate this
“representativeness” heuristic, subgeatere nore likely to bdieve that
the protagoist, “Linda,” who was described asheing active in liberal
political caises,was a fermist bank teller than merely bank teller (a
logical impossibility).** When deriving nurerical estinates, people tend
to insufficiently adjust from“anchor” values that are salient but known
to be ony patially (if at dl) diagnostic!’ Judyments about currerfacts
and probabilities of future events arkelly to reveal an egoceitrbias®
that results frompaying disproportonate attention to facts consistent
with preexisting belief sticture3® and overestimting onés agencyin
the world?®® Both of thee effects g consistent with the fact that
exenplars of ourbeliefs and ouagency tend tobe nore sdient than
contradictory events.

Less well-known in theegal literaure, but of pantial use fo
legal policy, are several siitar findings about th effect of salience on

> See Amos Tversky & Daniel Kahreman, Judgment Unde Uncertainty: Heuristics
and Biases185SciENCE 1124, 1128 (1974).

184d.
1d. at1128-30.

'® David A. Armour & Shelley E. Talor, When Predictios Fail: The Dilemma of
Unrealistic Ogimism, in HEURISTICS AND BIASES THE PSYCHOLOGY OF INTUITIVE
JUDGMENT 334 (Thanas Gilovich et al. eds, 2002).

19 gee, e.g.Charles G. Lord edl., Biased Assnilation and Atitude Polarzaion: The
Effects of Prior Theorigon Subsegently Cansidered Evidere, 37 J.PERONALITY &
Soc. PsycHoL. 2098 (1979).

% gee, e.g.David Dunninget al., Ambiguity and Self-Evaluation: ThRole of
Idiosyncratic Tait Definitions in S#-Servirg Assessmentsf Ability, in HEURISTICS
AND BIASES THE PSYCHOLOGY OF INTUITIVE JUDGMENT 324 (Thamas Gilovich et al.
eds, 2002).
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probability judgments kown as “support theory’®® This body of
research shows that the asseminof an everis probability will
generallybe higher if theevent is described with greater specificatly
if each of theways itmight come abat are enmerated corpared to if it
is describednore vaguelyard broady.??

Generally this bod/ of research dewnstrates that, whenaking
probability judgrents, individuals arenlikely to behave in an optiat,
Bayesian fashiorf®> There is toomuch information available in our
world for us to analze consider all of it,much less process it in
accordance with anlying like statisticallyvalid methods. People often
rely on intuitions driven byattention to highlysalient informaton rather
than careful, reflective analg, enotions rather than reason, and other
heuristics that lead toobindedy-raonaf* rather than fullyrational
decisions.

These type®f systenatic tendencies can demstrablylead o
incorrect assessnts offacts aboutte world, which in turncan lead
individuals to nake suboptiml decisions abouhow to act. It is,
therefore, proper to raféo these tendencies dsiases.” It is likely that
the underlyng heuristics have evolved over hamhistorybeause they
are generally useful (ogt least, weran the evolutionaryenvironment)
in helping us survive in an inforation-rich environnent?®> Nonetheless,

# See Amos Tversky & Derek J. KoeHer, Suppot theory: A norextensimal
representation of subjedive probability, 101 PsycH. Rev. 547 (1994);Craig R. Fox&
Richard Birke,Forecasting Tial Outcomes:Lawyers Assign Higher Pbability to
Possibilities tlat are Described in Greater Detail6 L. & Hum. BEHAVIOR 159
(2002).

22|d

% On the mathematics of ratinally updatingprior probabiliy assesments when rew
information becomes avad#ble in acordane with "Bayes'sLaw," see, e.g., RobeX.
Hogg & Allen T. Craig, NTRODUCTION TO MATHEMATICAL STATISTICS 208-09 (1970).

% The tem "bounded rationality is ustally attributed to HerberSimon. See Idrbert A.
Simon, A Behavioral Model oRational Chote 69 Q.J. ECoN. 99 (1955); Herbert A.
Simon, Rational Choice andhe Structwe of the Environment, in MODELS OF MAN:
SocIAL AND RATIONAL 261 (1%7).

% gee, e.g.Colin Canerer etal., Neuroeoromics: How Neuracience Can Inform
Economis, 43 J.ECON. LIT. 9, 11, 26 (2005); Mictéh Waldman, Systenatic Errors and
the Theory of Natural Selectip®4 Av. ECON. REv. 482, 483 (1994).
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they clearly can lead toerrors of judgrent in paticular circumstances
that cause individuals to deviate from the assiigoal of maxinzing
subjective expected utijyi. Sone traditional ecaomsts might object
that it is logically impossible for an individuad actions to be a
suboptinal expressiomf subjective expected utilithecause the concept
of “utility” has traditiondly been defined solelpy reference to choice,
but comnon sense andommon experience sugges that rmsestination

of probabilities or nsunderstandingf facts cancause an individual to
make a choice thatnakes him worse off, given his particulaeference
structure, tan he nght otherwisehave beerf® Daniel Kahneran has
described ttg as the difference between "decision utjlitwhich is the
decision weight assigned to a particular course of action, and
"experienced utility’ which is ameasure of the hedonic experience
associated with that case of actiorf/ For policy nakers, thelatter
represents thappropriate understandi of SEJ.

The problem is that, precisebecausendividualsare bounded
rationaland alnost alwaysincapableof considering all infanation that
might be relevant, it is difficult for the state to respond to these biases in
neutral ways unlikelyto introduce new biases. If the stgieovides
information, or, more likely, enacts rgulations requiring other actors to
provide certain relevantfiormation, ths information is likely to become
salient. Buif this new infornation be&eomes salien, it is likely to crowd
out other information that also might be relevant for axtimizing
subjective expected utility

2. Context-Dependent&ferences
A very different thread of research in the field jofigment arl

decision naking denonstrates that preferences are not fixed and
invariant to context, as rational choice theorists uswure. Rather,

% Cf. Colin F.Camerer,Wanting Liking, and Learning: Newscience ad Patenalism,

73 U.CHI. L. Rev. 87, 90-92 (2006) (criticinig the faniliar "reveakd prefeences ew
[that] basicallyequates welfare (experiencetility ) with choice (decision uity), as a
matter of thedefinition of welfare™) (enphasis in original).

" Daniel Kahreman, New Challengesto the Rationality Assmption 150 J.
INSTITUTIONAL & THEORETICAL ECON. 18 (1994),
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preferenceoften are costructed at the point of decision making and
based, at least in part, on contextual ¢fes.

One extremely important contextual cue, deonstrated by
research oprospect thery, is the réerence poinfrom which a decision
maker evalates changes fronthe status quo as "gains" or "loss&s."
People tpically care less about achieving a “gain” than tligyabout
suffering a‘loss.” As result, all other things beingqual, people tend to
shy away from risky choces when theperceive the upside to be a gain
but enbrace simar risks when thg perceive their upside asa@ding a
loss. This tendency isalled the “franing effect.®® An even more
importantimplication is that, all othethings being equal, ost people
will favor what theyperceive to be the status gstate of thevorld to an
alternative state of thaorld (the “status quo bias?) and, relatedly
place a higher value owhat thgg own than what they dot'own (the
“endowrrent effect®?).

The universe of potential or salient alternasivis anotér
contextual feature that can affect preference construction.n@igeries
of choices hat span a spectrunpeople are rore likely to select an
intermediate choice (the "comromise effect"),and peoplare nore
likely to select an optioif it is contrasted with a similabut inferior
option than if it is dissihar to all the other choices (thEontrast
effect)3® For exarple, people are more likelyto prefer a rid-sized
rental car over a copact nodel if theyare alsogiven the option of a

% garah Lichtenstein & Paul Slovithe Constuction of Prefeence An Overview, in
THE CONSTRUCTION OFPREFERENCE 1 (Lichterstein & Slovic, eds., 2006).

# DanielKahnenan & Amos Tversky, Prospet Theory: An Analysiof Decison Unde
Risk, 47 ECONOMETRICA 263 (1970).

% Daniel Kahneman, Referere Points, Anchors, Nems, andMixed Feeling, 51 CrG.
BEHAV. & HuM. DECISION PROCESSES 296, 28 (1992).

- william Samuelson& Richad Zeckhaiser, The Stats Quo Bias inDecision Making
1 J.RiISk & UNCERTAINTY 7 (1988).

% This tem was coined byThaler. Richard HThaler, Toward a Psitive Theory 6
Comsume Choice, 1 J ECON. BEHAV. & ORG. 39, 44 (1980)see alsdRussell Korobkin,
The Endowme Effect and Legal Analysi®7 Nw. U. L. Rev. 1227 (2003).

% Mark Kelman et al., Contet-Dependace in Legal Decision Making 25 J. LEGAL
Stup. 287, 288-89 (1996).
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full-sized car than if ol the first twooptions are \aailable, and they are
more likely to choosea large ice cram cone over a largeookie if a
small ice cream cone is third option®** Given the hility to divide their
choice amng options, people often diversigqually anongst available
choices, eveif some are substantially siitar.*®

Another exaple of hawv preferenes can be highlycontex-
dependent is the powef social pressure.According to the well-
docunentedprinciple ofsocial proof, people areshmore likely to favor
a particular choice if thepelieve nost of theirpeers are @king that
choice thanif they believe mst of heir peers are aking a different
one® In different situations, the effe could bedue to faithin the
wisdom of others or dsire for confomity. Forexanple, if | were to
learn that 90 percent of law presors drink Pep rather than Coke, |
might switchmy beverage choice froifBoke to Pepsi. If the reason for
my switch is that | have no inherent preferencetliiertaste of either — or
only a slightpreference- but | gainsatisfaction fronfeeling affiliation
with a certain social group, ysnew knowledge can be satd have a
preference-shaping effect. A relategularity is that preferences are
often shaped by desire to conforrwith social morms. Sepaate from
what ny colleagues actuallgrink, my preference for Coker Pepsi
might be affected by wbin of the beerages | bekve it is god to drink,
or which ofthe beverages | think wigenerate more esteeim eyes of
my colleagues’

% For a cler discussin of these contextial effects, see Bn Ariely, PREDICTABLY
IRRATIONAL 1-21 (2008). OrAmir & Orly Lobel provide an interestingistissian of
how the conpromise and cotrast effectsmight result from very different mental
processe. On Amir & Orly Lobel, Stumble, Predict, Nudge: Haov Behavioral
Economis Informs Law and Policy108 GLum. L. Rev. 2110-12 (2008).

% Daniel Reed ®al., Mixing Virtue and Vie: Combinhg Inmediacy Effet and the
Diversification Heurigtic, 12 J.BEHAVIORAL DECISION MAKING 257 (1999); Shlmo
Benartzi &Richard H. ThalerNaive Dirsification Straggies in DefinedContribution
Saving Plans,91 Am. ECON. REv. 79 (2001).

% Robert B. Ciadini, INFLUENCE: SCIENCE AND PRACTICE 100 (4th ed. 2001).

%7 Different theries ofthe powe of saial norms suggestslightly differentmotivational
bases. Robert Cooter theorigeghe power of nons comesfrom their internalization
Robert Coatr, Normative Falure Theay of Law, 82 GORNELL L. Rev. 947 (1997).
RichardMcAdams argues thatpeoplecomply with noms to earn theestan of others.
Richard H.McAdams, The Origin, Developnent and Reguladn of Nams, 96 McH. L.
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Unlike the findings abovéhat | have called judgent biases, it is
difficult to saythat, even in theorythe denonstrated effect of contextual
cues in prefeence fornation lead to decision &ing errors omistakes.
Assune that Anthony would not trade the apple ims lunch for Betsys
orange, but if he had thmrange and Betslad tle apple, havould still
not trade. mformed of the counterfactual, i not clear that Anthgn
would feel compelled to alter his bhavior. Or assune that Anthory
would tradehis apple foBetsys orame if Betsyalso had a taregine but
not if she also had a plum. Or assumat Anthory would nottrade his
apple for an orange ifehknew thatCarl and Donna like apgs better
than oranges, but veould if he knew Carl andDonna preferrd oranges
to apples. In all ofthese exaples, Anthoy seens to exhibit
inconsistentpreferencesbut it is notclear that any of themonstitute
mistakes uner the circinstances, bmuse there is no reason that a fully
rational person cannotabe different preferences in different contexts.
That is, once we realize that preferences rim always preexist
opportunities to rake cloices but are often constructed in realdgim
apparentlyinconsistent choices ight each be utilitymaximizing given
different background conditions.

Another wel-docunented phenoenon that might be viewed as
an exarple of the context-dependence of faences ishyperbolic
discounting® When faed with the choice between two gsod
deliverable at different me periods, individuals will often displag
much lower discount raté both time periods aréar into the faure than
if they are closer. For exrple, many people woul choose $10 today
over $110 emorrow while also choosing to ceive $110 in 31 de
rather than $100 in 30 ¢¥&*° Sone decision naking researchers believ
this is a consequence of the conjecture that amdsnwork as dual-
system processors, sogtimes evaluating an mtion basedon “hot”
enption, oraffect, and somtimes based on “coldanalysis. When two

Rev. 338 (199). Eric Posnebelieves that noms have power beause onformance
with them generally signals acooperativenatue andrespmsibility, which isvaluedby
others Eric Paner, Law AND SociaL NORMS (2000).

% SeeShane Frderick et al.Time Disountingand Time Pradfrerce: A Critical Review,
40 J.EcoN. LIT. 351, 360-63 (@02).

%d. at361.
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options are distant, the algtical mode is used tconmpare then. When
at least one option is immediate, the péation is nore likely to provoke
an affective response.

Described tls way, it might seenthat when a decision based o
hot enotionis inconsistat with a decision that would have been resulted
from cold analgis, the enotion-laden decision should be considered a
mistake. And in som cases, this position ees quite defensible,
especiallywhen ourvisceral drives suclhunge, thirst, slep, sexual
desire, or dter cravings tept us to take imrediate actions that would
have promted survivalin the evolutionaryerabut are subgtimal in
modern society® If you havemade a considered decision to diet, it
would probaly increaseyour overdl SEU if you were regred to
choose whether or not tarder the hocolate cake a week sdvance,
thereby proiding you with the oppatunity to make a comrmitment to
avoid the terptation, rather than when it is wheeled befooa yn the
dessert carand the wafhg scent draingyour will power. The prinal
urge hunans have for sweet fooavhile oncekey to survival,* is no
longer helpful, and fiveninutes ofpleasure enjogd while eating the
cake probalyl will be followed bymore than a copensating ammunt d
regret.

Research suggests, however, tbalid analysiswill not always
outperform hot enotion in its abilty to yield utility maximizing
decisions. Considerableesearch suggsts that affective responses to
decisions oftn unconsamusl take nto accounta range ofdata about
past experieces that individualscannot consciously rafence or
logically explain?* Cold analgis, then, can cause individuals to
overweight he aspects of a choice that thegn dscribe and quantifyn
a rationalisticmanner, such as price and othaljective attributes, a

40 gee, e.g.Geoge Loewvensein, Out of Contol: Visceral Influence on Behavior, 65
ORG. BEHAV. & HuM. DECISION PROCESSES 272-73 (intense visceral facs drive a
wedge bateendecisioms andself-interest).

*! SeeRichard Cawkins, THE SELFISH GENE 57 (1989).

*2 SeeTimothy D. Wilson et al, Introspection About Reason€an Reluce Post-Chote
Satisfactia, in THE CONSTRUCTION OF PREFERENCE 471, 47273 (Lichtenstin & Slovic,
eds. 2006).
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regularity that has beewalled 'lay rationalism'*® In one experirent,
researcherfound that stdents wio asked to ratedw much theyliked a
series of posters armovide reasos before chosing one totake hone
expressed lessatisfaction with their choice one omth later than
students who were not required ¢ justify their preferenes with
reasond’ nowithstandingthe well-krown uge torationalize actions to
reduce cognitive dissonanteln arother, studets askedsimply to
report their preferencdor five different jans provided ratings that
approxinated those of epert taste testers, but vedi markedly when the
studentswere required to coldly andtionalisticaly rate the jaraon a
variety of attributes'® Making decisions based dot enotion will not
lead toimprovenents inSEU in everycircunstance, but iprobablywill
in sone.*’

B. Tools
The principal tools of nudging, orf dchoice achitecture” as

Sunstein & Thaler call it!® are the provision of various ypes of
information to choosersand the selection of default rulesAltering

3 Christqpher K Hseeet al., Lay Rationalsm and Incaosistency Beteen Predicted
Experierte andDecision, inTHE CONSTRUCTION OF PREFERENCE 532, 533 (Lichtenstai
& Slovic eds., 2006).

*|d. at 474-78. The authors conclude thstindy with the warning that "unbridled
claims abart the value of introspectioneed @ be tenpered.” Id. at 485.

> See generally.eon FestingerA THEORY OF COGNITIVE DISSONANCE (1957).

6 T. D. Wilson & J.W. Schooler,Thinking Too Much: Intospection Can Reduce he
Quality of Prefeenes and Deisiors, 60 JPERS & Soc. PsycHoL. 811 (199).

T Cf. Ellen Petes, The Functions of Affect in the Consttion of Preferaces, in THE
CONSTRUCTION OF PREFERENCE 454, 463("[ Affect] sametimes may helpandother times
hurt decisbn processs....[T]he presace of affect dos not guaranteegood or bad
decisims, onl different infomation pocessing."); Timothy D. Wilson et al.,
IntrospectionAbout Reasons Can ReduestChoice Stisfaction, 19 JPERSs & Soc.
PsycHoL. 331, 339 (1993) (WJore work is needed to epfy the conditions under
which introspectig about resons will have deleterias
consejuerces....HJowever,...unbridled @ims about tle value of introspetion need a
be tenpered.’).

“8 Thaler & Sunsteinsupranote__, at 81.
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decision franes and imposing teporary behavoral prohibitions are
additional, but less frequdy cited, tals.

1. Informational Intervetions

The usefuless of prouviling information is sugested kg the
broad findirg that individuals routing deviate fromBayesianreasoning
when analzing and evaluating inforation that is then usein the
decision process. Whawill call "informational interventions" involve
providing information to individual actors about thi&ely conseuences
of behaviors.  Such nierventions can be accplished by the
governnent directly or through randatory disclosure or reporting
requirenentsthat shifts the informtion-provisionburden to othr actors.

Onesimple exanple of a direct interention, offered ¥ Sunstén
and Thaler,is the paiting of the phrase"look right" in London
crosswalksin order to reduce the likelihood that Artans and
Europeans,austoned tolooking left for immediatelyonconing traffic,
will accidentally becone road kill*® A second eanple canes from
state govemments advertising data that shows fewer college students
smoke or engage in birgdrinking tlan nost college studentsre likely
to predict:®

As an exanple of regilation requiring som actors toprovide
information to othersSunstein & haler suggst requiring cedit card
conmpanies to provide custans with annual electronic statements & th
different type of charges theyhavebeen assessghterest, annual fees,
late fees, etc.) along with the algoritrancordig to which it assesses
such charge¥. This would allow custoers,making use ofweb sites, to
more easilydeternine which of themany creditcard product available
in the narket place would nmimize treir annual cost of cd#, assunng
their spendig patterns mnained constant. Caerer et al. suggest laws
requiring that "rent-to-own" estabfisients provide custoens with the

491d. at 90.
*0|d. at67-68.

*! Thaler & Sustein, supa note __, at 143. Té authos propae similar requirements
for mortgage lenders, €l phone servie providers, ad providers & Medicare
prescription drg benefits.
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implicit interest rate that thewill pay for the goods in thevent that
theyrent fora long enough period o time to obtain title>?

Consistent with the values of libertarian paternalisnthe
provision of these tyes of information shouldhelp many individuals
make decisios -- whether to cross tistreet, drink excessiwglcontinue
to use a paicular credit card, orpurchase amsuner goas on an
installment plan -- thatare nore likely to maximize their subjective
expected utility while leaving individuals whowish to ignore the
information free to do so at little cost.

2. Default Riles

As a resultof the status quo biasnore people are likelyto
choose an option if tlyeconsider ita constituent part of thgtatus quo
than if they view it agnconsistentwith the stais qw. This insight
suggests that the state might be able to alter behayi@hdnging a
default ruleof law that @ply to individuals wio do not nmeke an explicit
choice amngst the available options, even if the burdens lirea with
opting out of the defaulthoice are rmimal. One exarple, used ¥ both
Sunstein & Thalef® and Carerer etal.’* is the decision that ost
enployees face about whether to enroll in a company-sponsored 401(k)
retirement plan.

Traditionally, the default rule for eployer-sponsoredbut
individually-funded retirerant savings plans was "non-enrcdim”
meaning that an ephoyee had to nake an affirnative election to have a
portion of her pagheckwithheld and diverted into a retiremt anount;
no affirmative choice, ngarticipation. Contrary tothe predictions that
follow from rational choice theorycompanies tlat changed the default
rule to "enrdlment” by requiring emploges to opt out if theydid not
want to participate repted a significant increase in the noen of
enployees taking advantage of the plansSince the transaction costs

°2 Camerer et al.supanote __, at 1231.
*% Thaler & Sunsteinsupranote__ at 108-09.
® Camerer et al.supanote __, at 1227.

*® See, e.g Bridget C. Madrian & Dennis F. She@he Poweinf Suggestionlnertia in
401(k) Participation and Sags Belavior, 116 Q.J.ECON. 1149, 1184 (2001).
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opting in or out of a 4Qk) plan are relativelysmall — i.e., filling out a
single formthat is usuallyreadily available fran the enployeés human

resources dmartient, if not on line — this data suggestsathsinply

changing the default rule can nudge preferences.

Of course, banging the401(k) decision fronppt-in to opt-out
will slightly inconveniene enployeeswho, because of significant family
wealth, highdiscount rate, orparticularlygood pospects foincreasing
their earnings in future years wishdpend all of toddg incone today
and thus rast go to the effort reoving thenselves fromparticipation in
the savingplan. But as long ase t&ke as a give that enployees nay
choosewhether to investin a 401(k) (bhat is, participation will be neither
required noprohibited), at least ond the two graps — the sas or the
spenders- will have to take somaction to nake their preference known.

3. Frame Alteration

In addition to putting to use the inktg of the situs quo big
understandig the related principle of loss avensican help the state
nudge individuals to sa&more for retirenent. Sunstein & Thaler tout
the "Save More Towmrrow" program first swggested byThaler and
colleague Shlom Benartzi® and nev implemented by awide vaiety of
enployers. Because people are averse to lossdatively few signup to
take a curret cut in pg in order b shift money into their retirerent
accounts. On the other hand, it turns out people ach more willing
to enroll ina plan that autoatically increases the ndmal anount of
dollars diverted into a tieement account as themployees paycheck
increases over theegrs>’ Presurably this option enables gtoyees to
increase retireent saving without eperiencing what feels like a loss in
spendable eaings>®

4. Timingof Choice

*® RichardH. Thaler & Shtmo Berartzi, Save More Tamarow: Using Behaviaal
Economis to Increae Emplgee Saving 112 JPoL. ECONoMY s164 (20041

7 d.
*8 Thaler & Sunsteinsupranote__, at 112-18.
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Another tool of libertaan paternam is the "cooling off"
period, desiged with the goal of helping individuals toake choices
under "cold,"” considetk conditions, rather than "hot," etmonal
conditions>® Laws thatprovide afixed nunber of dgs in which
consuners can cancel abr-to-door sales contract®, waiting period
imposed orgun purchasé$and divorce¥ are examples of this g of
intervention.

I11. WEAKNESSESOF L IBERTARIAN PATERNALISM

The paradigmof libertarian paternalismsuffers from two
principle weaknessewshich substantial it the readth of situations to
which its tools can be applied in the real world. Firsiymctions that
increase an individual'uility will decrease social welfare, raising the
guestion ofwhether andhow poligy makers shald nudgeindividuals
when private and sociavelfare diverge. Second, when the net utility
consequenceto individuals of a grticular choice are uncertain or
indeterninate, libertariarpaternalisn can be defended onBsa second-
best solution to the salting policynaking dilenmas. This Part
describes thse two shortcomings; the followng Part exfains how
libertarian welfarismargely avoids them

1. The Externality Problem

The nost imnmediately obvious weakness ofthe libertarian
paternalist paradigms that, atleast fornally, it ignores negative

% Thaler & Sunsteinsupra note __, at 250-51Sunstein & Taler, supranae __, at
1184-85, 1187-88; Qeerer et al., 1238-1247.

16 C.F.R. § 29.1 (requiring @or-to-door salg contrats provide a thre bisiness-day
cancelition perod).

® See, e.g.CAL. PENAL CoDE § 12071(b)(3)(A) (Vést 2007) (nposing a 10-day
waiting periodbefore a firearntan be relesed to a bugr or transferee). Federal law no
longer requires a cooling off period, haviagreplaced a Blay waiting peiod with a
required backgrund check thatan be processethimediately. See 18 U.S.(G§ 922(t).

%2 See, e.g Conn Gen. Stat. Ann. § 46.b-67(a) (requiring a 90-pes-divorce waitig
period).
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externalitiescreated bythe behaviorof the regulated individuals. The
normetive goal of nost law am econonts scholarsip is the
maximization of social welfare, which includes the utilityf
consequenceboth of actors subject to regulation and third-parties. But
libertarian paternalisnoffers neither a theorys to whyit would be
appropriate for the govement to concern itselbnly with the utility of
the individuals directlyaffected byregulations, and not those who are
indirectly impacted nor, lgernatively, how libertaran paternalists ought
to go alout king in toaccount thevelfare effects on thirgaries. One
possible explanation for thisnussion is that the proponents of
libertarian paternalismiew its toolsas usefulboth to goverments and
private organizations, and the exaes that theyffer of hav the tools
might be emplogd oftenswitch back and forth between those involving
the private sector and gernnment. But the norrative justification for
private actn will necessarily be different than the oprmative
justification for state action. A private cgany might reasonall
choose toudge its erployees to eroll in a 401(k) plan if ibelieves that
participationwill increase their SEU, without concern for @xtlities
that might be inposed on non-eployees. For the goveament to
denonstratethe same indifference to non-eployees, howeve denmands

a justificatian.

Another possible explanation is that the externalities associated
with many, and perhapsven nost, of the choicethat individuals rake
everydayare so smll relative to theutility consequences experienced by
the actors theselves lawrakers can safglignore them Whether |
choose to read a book or watch television after dinmghtnmave a great
impact on myutility but verylittle, if any at all, on that of m neighbors,
and the failure of libeatian paternalismto casider the problenof
externalities will be inconsequendl. The failure of Ibertarian
paternalismto consider externalitieslso will be nconsequend if the
backgroundegal regine is constructed with Pigwian taxes that fully
internalize tle costs of alexternalitie$® because in such cases the utility
of non-actors will be unaffected llye choices of etors. For example, if
a factorys pollution is taxed at the precise level of harmauses to the
environment, the non-actors (in this exante, everyone other than the

% See generallArthur C. Pigou, FiE ECONOMICS OF WELFARE (1920).
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factory) will be indifferent as towvhether the factorypwner tiooses to
produce anxra quantum of pollution and pahe correspondmfine or
chooses ot to pollute.

The areas in which the state considegulating, however, ranel
will fit into either of these categories. Myife might nudgeme to read
rather than watch television if ski@nks | would learn nore fran a book
and thus exgrience greater satisfactipor she mght nudge rato watch
television isshe thinks | have been working too hard and need to.relax
Practicallyspeaking, thgovernnent is unlikely to take an interest either
way. And it is rare that existing regulation perfectigternalizes
externalities. For wst activities thacreate significant externalities, a
decision byactors to engage inare or less ofthe activity will have
implications for social welfare. Féng to takethis problem seriougl
substantially weakens the power of the libertapaternalist paradigm
because its norative bags beconss unclear.

This weaknss does not undeine the libertarian paternatis
paradigmin all matters of policymaking. Thestate night, and often
does, chooseo limit its concern to the welfare of a lited group of
actors for a reason external to thegaigm in which case maximzing
the welfareof target indviduals andignoring the welfare of evergne
elsemight well be justified. For exarple, if Congress decidg to enact
legislation ained solely at the goalof protecting consuers, it might
then reasonablysearch for techniques in the libertarian patermalis
toolkit that will nudge consurars to nake purclase decisions that will
maximize their SEU, wthout concern for the externalities that this
behavior nght create. In theabsence of such amndependent
justification external to ibertarian pternalism however, the paradigm
lacks a comelling nornetive basis.

B. The Indetrminacy Problem

The second significant problemith the libertarian paternalism
paradigmis that in nany if not most cases o$ignficant importance, it
will often be difficult or inpossible to knowwhether anyparticular
interventionwill actually fulfill the goal of paternalismmaking people
better off agudged bytheir own utility functions. This proleim exists
whether the policyintervention attempts to povide informaton to
undernine judgment biases or attepts to alter the context of a choice to
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influence preference construction, although the precise nature of the
problemis slightly different in these two cases: appropriatlyeled a
practical problemn the former caseand a theoretical probiein the
latter.

1. Informational Interventions

Informationd interventions satisfy the libertarian condition of
libertarian @ternalism in the sense that thego not nandate any
behavior onthe part ofindividuals® Those forwhom the additional
information is either irrelevant or uncessaryare free to ignore it. And,
in theory providing infarmation can help counteract biasedigments
that can cause individusmato meke suboptimal choices. Theroblem
however, is that, in practice, it is often diffit to know whether
addressing one infornational deficiency will crowd out other
information elevant to maxinzing subjective expected utility

In the sinplest cases, in which one or two factors @sin
certainly have the rost substantial utilityconsequence in a decisions,
informational interventionsvill be unobjectionable. Take, for exafa,
the exarple of painting "look right" in London ceswalks®®
Policymakers can reasonabhgsune that the desire to avoid being hit by
a car is the single ost important factor inmaking this decision,
dwarfing thefew other relevant facts, such as the desire get to tle
other side of the road gkly. Becaise foreignes nmight not know,or
might have érgotten, that trafficravels on the lefside of the rad in the
United Kingdom it is asafe bet that pointing out this fact will enable
many pedestans to nake a nuch more accurte calculatio of the
probability of being hit should thewtenypt to cross at anyparticular
moment. It is possiblghat enphasizing this inforration might cause
individuals to payrelativelyless attention to otheisks, such atripping
on the curbpr to other factors relevant to utilitguch as hownuch of a
hurry they are in to geto the other side. But under the cir@iances,

% Note, howeer, that suls interventiors oftenmandate lghavior on the part bthe third
partywho is reuired to provide or discloskd information,a feature thamight in itself
be problenatic to true libertarians.

% Thaler & Sunsteinsupranote__, at 90.



22 LIBERTARIAN WELFARISM

the benefitdo pedestrians of the warning pyettlearly will swamp the
costs of undulffocusing heir attentionon this particular hazard.

In even slightlymore complicated cases, howeer, it quicky
becones les clear whether well-aning infornational interventions
will create a net benefito subjective expectedility. If credit card
conmpanies ag required to provide cust@rs with éectronic inbrmation
that nekes it easy to compare the annual cost of credéssunng
consistent spnding patterns, aSurstein and Thaler recomemd®® this
would, no doubt improve consurars' ability to conpare the produst
along that metric. At the sare time, however, it nght encourage
consuners to payrelatively less attention to other credit card attributes
(service, billing flexibilty, perks, etc.) or to the validit of the
assumptions necessarily epedded in the algrithm (i.e., that the
consuners spending patterns will be consistent fromar to year)®’
Moreover, because sellers will have an incentive to exploit the bdunde
rationality of custoners in order to increase prafff one night expect
that if a regulation requires credit card g@miesto provide infornation
that mekes the annualost of aedit nore salient to consuens, thee
conpanies are likelyto seek profit by reducing the quality relatively
less salient product attribut®s. At the end of the daywill the
information intervention leave custams better off? Possibly but it is
difficult to know for sure.

2. Preferene-Constructon Interventions

When the libertarian paternalistoolkit is extended beynd
informationd interventions to preference-shaping interventions, it not
only becones difficult to know wheher the intevention will increase
subjective expected utilityn practice, it becoes indeternmate in

®l1d. at__.

67 Cf. Amir & Lobel, supa note __, at 211448 (observing hat requiringmerchants o
provide clearer infanationmight cause @ansumers to overenphasie those attributes).

% See geerally Jon D. Hinson& Douglas A. Kysar, Taking BehavioralisnSeriosly:
The Problem oMarket Manilation, 74 N.Y.U.L. Rev. 630 (1999).

% See geerally, Rus=ll Korobkin, Bounded Rationality, Staacd Form Contacts, and
Uncorscionability, 70 U.CHI. L. Rev. 1203, 1234-35 (2003).
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theory. Thatis, when préerences areonstructedr response to context,
it is, at least arguablynot possible to sayhether an individual will
experience mre utility in Context A (having rade corresponding
Choice A) or in Context B (havingate correspoading Choie B).

To meke the problem less abstract, consider the following
specific exarple: assume a world with fiver@loyees, A, B, C, D, ad
E, each of whomearn identical salaries at CompaXy Under a non-
enrollmentdefault rule A and B will opt in toa 401(k) plan, while C, D,
and E remain uninvolved. Under aenrollment default, E will opt out,
while A, B, C, andD remain enrolled. (Assum the goverment can
predict these outcoes because it first ran a pilatudyin which several
enployee groupswere a&signed to &h default condition.) Assung
that the transaction cost of avoiding the defaultaue is trivia -- for
exanple, checking off adx on an erployee intale form -- under either
rule each of the five ephoyeeswill reach the endtate that is optiad for
them given the context in which the choicemade. So how can we
deternine which defaulwill maximize the expected subjective utility
each of the five eployees?

One rsponse nght be to sa thatsaving is gad for everyor,
especiallyunder a tax-favored plan, so the enroliment defaakimizes
enmployee expected utiyt and the Sunstein/Thaler brand dddrtarian
paternalists mght be faity understood as ipiicitly making just this tpe
of assumtion.”® This move, howeverundernines the critical preises
of libertarian paternalismthat prderences are heterogeneous and
policymakers are notraniscient. Ifone size fit all and the goverent
always kne what wa best for individuals, therevould be o reason to
favor libertarian paternalismover coercive paternalisimn such a world,
the statemight as well randate pdicipation, an approach that (given
these assuptions) would benefit E in addition to A, B, ard D. In
reality, the situations irwhich there is both complete hogeneity of
preferencesral near-certaintyhatthe state can know which default will
maximize SEU are likely to be few.

® SeeAmir & Lobel, supa noe __, at 2120"Thaler andSunstein'sassunption that,
absentirrationdities, everyindividual would agree hat future saings am improved

long-tem heath are better thanmimediate satsfaction and gratificatbn seens
problematic."); GregoryMitchell, Libertarian Paternalsm Is An Oxymoon, 99 Nw. U.

L. REv. 1245, 1268-69 (2005) (criticizing Sunstein & Thaller assming that central
planners ca identify objective welfaremeasures that will sagfy everypne).
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A different response would be to cpame the nunters of
enmployees whowould opt out of the different possible defts. Since
only one individual (E) will opt out of the enrolent default whereas
two (A & B) will opt out of the nonenrollent default, the enrollnent
default is préerable. Buthis logic is flawed. It wold be apprpriate if
the choice of default affected onisansaction cos and not pri@rences,
such that, le$' say A, B, and C wouldopt into enrollnent andD, and E
would opt out of enrollrent. In that circurstancegach erployee would
end up withthe same (personalf optimal) end state under either default
rule, and thenly issuewould bewhich rulewould minimize tansaction
costs. Assming that tle transaction costs of switching indaout of
enrollment ae the samg and that the switchingosts are idatical for
each employee, the rule that requires fewermayees to opt out would
minimize transaction costs and therefore bermefficient’* In our
exanple, however, thend state experienced 6y & D depads on the
default, and even the state that could predict thebeuraof enployees
that would @t out of either defaultsvould haveno way of determining
whether enrollrart or nonenrolinent would povide nore expected
subjective utility for the enployeeswho would not opt outof either
default.

3. The Regmse: Conpaed to What?

Whether thandeterninacy criticism of libertarianpaternalisms
problematic for the paradigndepends on the point of cparison.
Sunstein &Thaler inplicitly assune that the alternative to libertarian
paternalismis either coecive paternalismwhich would be even less
likely to improve subjective expected utilithan libertarian paternalism
because thanhappycannot opt out, or doing notlg at all.

Concerningthe latter option, Swgtein & Thaler argue #,
because inforition andcontext are ubiquitous, there is no trulgutral
way to present inforration or options? Decisiors are never rade ina

™ If these assmptions fail to had, the analgis becanes slightly more complicated. Se
generally lan Ayres, Making a Differese: The Confaictual Contibutions of
Easterbrod ard Fischel,59 U.CHi. L. Rev. 1301 (1992).

"2 Thaler & Sunsteinsupranote__, at 10, 237243.
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vacuum To nmeke anydecision, individuals wilhave to consider san
information, and thg cannever cosider and pocess in arunbased wg
everypiece of relevant inforation. Theywill always have to rake the
choice in sora context. Given thisreality, it is better for the state to
nudge individuals in the direction poliegakersthink will make nost of
them better off — perhap by imagining what tky think most people
would choae in a worldwithout context, or ypothesizing whth result
would likely win the highest ex pst satisfaction ratings — than some
other directio””® If we think that the annual cost of credit is likety be
the most important attribute of a edit card tomost custorers bu
difficult to understand isnt it better to proide them with that
information in a digestible wayrather than providing saenother
information or none at #? If we think nost people will lead overall
happier lives if theysave nore for retiranent, even if we cah be
absolutely sure, isrt' a 401(k) arollment dfault preferable to
nonenrollnent default?If we think that people will be happieith their
consuner purchases ifwe encourage cold, cognitive reasoning and
discourage hot, eational intuition ty instituting cooling off periods,
isnt it betterto have cooling off periaithan nd?

A particularly convincing illustration of this arguent offered by
Sunstein & Thaler is tharesearch has shown that cafetetiaers are
more likely to choosavhat cones first in the lineltan what cores last in
the line’* Since it is physicallimpossible to plee everthing at the
sane place in the line, the cafeteria manager will have to either put fruit
in front of cke (favorirg fruit) or c&e in front d fruit (favoring cake).
With neutrality not an option, the authors ask rhetoricalipesr' it
make more €nse, theyesk, for the nanager to place fruit first than to put
cake first orchoose randuly?”®

Framed inthis way, the argurent for libertarian paternalisn is
conmpelling, but the frame is too nawo There isanother option besides

% See, e.g.Sunstein & Thalersupranote __, at 1200 ("W happily grant that planner
are human....Nevertheless, ... these hman plannersare sonetimes forcel to make
choices, andit is surely betterto have them trying to improve peple's wefare rathe
than the oppost")

™ Thaler & Sunsteirsupranote__, at 1.
Id. at4-5.



26 LIBERTARIAN WELFARISM

laissez-faire inaction, coercion, aridelf-conscious efforts... to steer
people choices in directis that will mprove theirlives." If the policy
goal is to maximize the SEU of targeted individuals, the libertarian
paternalists are clearlyorrect that iis preferable to nudge individuals in
the directionthat policymakers thinkwill be bdter for the imividuals
than options theyhink will be worse for the individuals. But what the
indeterninacy problem really suggests is thatat least n many
circumstancs, it might be nore sasible to agmpt to implement a
different policy goal altogether. The conceptual categofyibertarian
welfarismprovides the reded goal

V. LIBERTARIAN WELFARISM
A. A Missiig Category

As mentioned above, st law and eononics analgis assures
that the propr nornative goal of stateegulation of private behléor is to
increase social welfaré. A policy is usually undestood to fulill this
criteria if it satisfies theequirenent of Kaldor-Hicks efficiency® — that
is, the beneficiaries of the regulation gain enosgbh that theyould
fully conmpensate thosevho areburdened — o#awise krown as cet-
benefit analysi€® Evenif actors are perfectlgapable of memizing

81d. at5.

In what he callsa 'libertarian apprach to choice-framg paternalig," Gregory
Mitchell suggests agoal hat is different boh libertarian paternalismand libertarian

welfarism Mitchell arges hat the state should "frane choicesin ways that push

irrational persos in directiors that maximize their likerty or help tlem retain the
greatest dgree of future freedorno contract — such as, for exaple, byfavoring default
rules like at-wil employment. Mitchell, supra note __, at 128 Becase trie freedon

includes thefreedom to commit oneself to futte actiors, | donot think that maximizing

"future freedam to contract is a nomatively defensibleobjective, even if wassune the

primacgy of personal libertyn the value hieratay.

8 See, e.g.A. Mitchell Polinsky, AN INTRODUCTION TO LAW AND EConoMICs 7-8 (3d.
ed., 2003) (defining "efficient); Steven Shvell, ECONOMIC ANALYSIS OF Law 12
(2004)

" See, e.gRichad A. Posner, EONOMIC ANALY SIS &F LAw 13 (7th ed. 2007).

8 See Matthew Adler, Beyond Efficiency md Procedue: A Welfarist Theory of
Regulation,28 HA. ST. L. Rev. 241, 244-46 (noting that this requitent of what he
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their SEU without assitance fromthe state, in so dointhey often
impose significant costs, or "negative externalities,” on others. The
welfarist normimplies that, when private benefits to focal actors are
small relative to the negative externalities thewpose on dters, the
state legitimatelycan ©erce behawr to protet those othrs, or to
protect societygenerally. | refeto this as the "welfaristnjustification

for regulation.

Coercive regulation based on theelfarism justification is
generallyconsidered i law and ecoomics scholars to be appropriate in
a far wider set of circumstances thasercion based on the tpenalism
justification. This is because collective actipmoblens — in which
actions that benefit individual acto harm the collectivegood and
actions that benefit the collective good require sacrificanolvidual
actors — areubiquitous. In a direct application of the tragg of the
comnons® global warning has reached crisis proportions because
millions of individual deisions topdlute are in the private tarests of
the individuals and copanies that rake those decisions Wwa most of
costs are xernalized onto the rest of sogiet Soaring nedical costs
threaten the veryiable of health care insurance sgyns because
individuals with insurance have a private incentive to ovenesdth care
resources while externalizing the costs to treuiance pool The list
could go on.

Just as legal policies thapply nudging techniques can increase
the likelihod that indivduals will maxinize theirown SEUsthe sarne
tools can be eployed to encouragactors to act in wgs tha increase
social welfare, even whedoing will have either negative or uncertain
effects on their individual utilities. That is, just #he useof nudging
tools can differentiate between coercive paternalema libertarian
paternalismthe sare tods can differentiate between coercive welfarism
and libertarian welfarism

calls tre "neochssicdl theory of regulation "§ amatter of interpretation -- or at lea
sometimes it is -- since the aoclassicst's @mmitment to efficiency ...is sanetimes
implicit or even obscured rath#ran laid out in plain view.")

8 Garrett HardinThe Tragedy ofhe Commos) 162 SIENCE 1243 (1968).
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PoLicy GoAL
Paternalism Welfarism
Coercive Coercive Coercive
Paternalism Welfarism
MEANS
OF
IMPLEMENTATION
Libertarian Libertarian
Non-coercie Paternalism Welfarism

RGURE1

B. The Divegence Between Private and Socialso

When behaviors that would increase the utilitiy the actors
subject to rgulation would create positive exteritigls, no extenalities,
or very snall negative externalities relative to the benefits esjolgy
individual ators, the Ibertarian welfarismand libertarian @ternalism
paradigns would suggeghe sare policy interventions, and the category
of libertarian welfarismadds little of practicaimportance @ policy
debates. Under eithapproach, the state would atfgmto nudge
individuals so as to aximize their private utiliy, which would also
maximize social welfare. But daing the c#egory of libertarian
welfarism to the policy makers mental model of regulation offers two
distinct benefits. It offera different— andmore normetively defensibé
— set of polty prescriptons than does libertariamelfarismwith private
and social welfare diverges, as it often does.d Arprovides a needed
justification for using ndges where the effect of such nudgesprivate
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utility is unclear or indeterimate butthe valence of the externalities that
will be created byrivate behaviors islear.

Many important publicpolicy issue concern collective action
problens: societyas a whole woulthe better off if evergnedid X, but
each individual is better off if she does Whethe or not evergne else
chooses toa X or Y. To take one ubiquitousxanple, alnost any
policy issueinvolving pdlution, understood bro&g, has thisstructure.
A factory owner is selfshly better off if he creates ore air pollution
because hewvould have to pay the full cost of itigation but can
externalize most of the burdens #t result fromthe pollution his
neighbors. In many (although not W circumstances, hwever, social
welfare wold be naximized if the factoryowner wereto invest in
mitigation. A pure libertarian paternalist would att@mnto nudge a
factory owrers to mllute more if dang sowould increase Isi expected
utility, evenif the costs @ neighborswould beso high that the activity
would redue net social welfar& A libertarian welfarist, in contrast
would suport interventions that would encourage factamwners to
invest in nitigation in sub circunrstarces.

More specifically, a libertarian welfarist nght ask the following
guestions: Given that people will often try to act in their selfish interest,
how can the governent regulate the provision of infomtion so as to
accentuate th private benefits of rtigation? Given thatmost people are
altruistic toat least some degree, how can the govemmregulate th
provision ofinformation so as to acceuate the social costs pbllution
(or the social benefits ahitigation) and thus haess altruistic irpulses
by making these costs ane salient talecision nakers? Giventhat nmany
people wishto conformto social norrg, how canthe context of choice
be structured so that adties that ae privately beneficial butsocially
costly be nade visible, thus r@king the sociallyoptimal activity more
privately desirabl@ Given that people usuallgrefer the status quo over
change, is ipossible to structure thehoice so that the sociallyptimal
decision is viewed asoasistent wit the status quoybmost decision
makers?

8 The propoens of liberal patenalismmight claim that nherent in theirspeific policy
proposas is the limiting condition that the stte should nt nudge actos to sgnificantly
reduce soial welfare, but the pure theorgf liberal paternam is indifferent to social
welfare.
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The following sections provide soerexanples of tow libertarian
paternalist and libertarian welfarist interventions would differ in cases
where privag and social welfare diverge.

1. Informational Interventions

The Environnental Protection Agency(EPA) requires that
manufactures of new cars post on their windshields the estimated gas
mileage and the annual cost ofsgline for that car, given the
assumptions of a certain price peagallon of gasoline and an average
number of niles driven annuallf® This regulation is an inforational
intervention that fits cofortably within the libertarian paternalis
paradigm It is likely that the cost abperating anew car is rievant to
the subjective expected utilitynany buyers will obtain from the
purchase, and that because of the aifty to estmate this cost, it might
not be salient in the purchasing decision anynbuyers. Requiring
manufactures to provide this infor@tion is likely to meke it more
accessible to bwys, and nudge therto buy cars that are cheaper to
operate, whah, all else being equal, should increase private utility

Conmpare the EPA rulevith a new Cafornia statute that requise
manufactures to addandher sticker ¢ the windw of new cas sold in
that staté’ These stickers, adornadith a green border, provide a
numerical rating of the car'greenhouse gas esions on &cale of 1-10,
with 5 signifying the increase in gbal warning causedby the cas
emissions are averageoropared to other newacs®® This law is an
exanple of libertarian welfarism It is clearlya libertarian approach to
regulation, in the sense thaiiandates no behavior: consars are free
to ignore the inforration. It is a libertarian welfarist, rather than a
libertarian paternalist intervention, because, to the extent th& car

840 C.F.R. § 60.306-08 — 307-08.
8 CAL. HEALTH & SAFETY CODE § 43200.1 (Vést 2007).

8 A scoreof 5 signifies hata ar's emissbnswill have an impact onGlobal Warming
equivalent ¢ that of an averageew vehick. A higher scordenote a car tlat is ‘better
for the environmnt’. SeeNew Calif. Cas to Sport Geerhouse Ga Labés: Global
Warming Sore Will ShowBuyers Estimad Emissios, MSNBC, June 20, 2008
(http://www msnbcmsn.can/id/25284062/).
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greenhouseag emssions are uncorrelated with its gageage (vhich is
already posd on thecars window) and thus the pvate costf vehicle
operation, tk requirerant can ony affect consurar behavior  making
the social costs of thpurchase decish nore salient to the custaen
The law atterpts to nudge the buyer to do whataximizes social
welfare eva when that bearsvirtually no relationship tohis private
utility .

2. Social Prof

Whereas libertarian paternaligisopose that lawakers provide
information about social practices iarder to acourage indiiduals to
take steps that are in tha@wn interest, the libeastian welfarist will try
to use state power to create or reinésocial normthat will encourage
those individuals to act in a waypnsistent with the collectivimterest,
even when its inconsistent with their self-interest.

Because thevay in which individuals construct preferences ca
incorporatea general dare to conformto social normg a libertarian
welfarist would favor providing individuals with hard-to-locate
information about the content of noswhen greater conformitwould
create positive externalities. Charitable giving usually has positive
externalities, so a libertarian welfarist would favor having the Internal
Revenue Service inforrraxpayers of the average asuant of charitable
gifts made by otherswith similar income.®® This tactic would create
sone risk that taxpagrs who are nore charitable than the average would
reduce theigifts, but the rore likely effect is that it would wtivate the
miserly to increase their donations ander to at least reach the average
donation level. Conservation of natural resources also has positive
externalities, so a libertarian welfarist would supporteeent trend
anmong utilities of reporting to custens howtheir level of energy
consunption conpares to that of their neighbdfsAt least one utility
has reportedhat this approach has seeded in prowting conservation
by above-serage energyuses notivated to conform with the

% This idea waproposed byan Ayres.

8 eslie Kaufnan, Utilities Turn Their Cistomes Greenwith Envy, N.Y. TIMES, Jan.
30, 2009.
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conservation efforts ofheir peer§® Neither of these interventions
should appdato a true libertarian paternalist, because thermigason
to think thata persorwho choose na to donate bconserve when he i
ignorant ofwhat otherslo but woulddo one or bth given krowledge of
norms would enjoymore SEU in the dtter case than in the foen

Recyling of household refuse pre¢era classic exaphe of a
collective ation problemthat a libertarian welfaristmight seek to
addressputthat a libertarian paternalist woutmt. Recyling produces
significant social benefits +educed usef landfills, feweremssions
from incinertors, less litter, energgonservationgtc. — but nearlall of
these benefit are exteralized. Forany individwal, sorting lousehold
trash is cosyl ard the beefits are virtuallynonexstent, so lawrakers
strictly appling the lessons of lilb&rian paternalisnwould have no
interest in attemting to nudge peple to recgle, while libertarian
paternalists woul@vant to do precisglthat.

Governnent-sponsored, curbside pick-up prograns for
recyclable naterials, which are now ubiquitous in Asrican cities®
denonstratehow a libertarian welfarighight go one step lgend merely
providing information atout hard-to-see norsrand actuallyercouraging
the developrant of norns that will create positive externakts. Curbside
pick-up prarans have been tremendoyskffective at eoouraging
recycling.®® Much of the explanation for this success is thabside
pick-up substantiallyeduces the private cost of retypg. That reducing
cost is a prirary driver of behavior is indicated lijpe fact that realing
rates are higher in umicipalities thatpermt residents to comingle al
their recylable materids (i.e., thosehat neke it as easy apossible)
than inmunicipalities th& require residents to separate differeipety of

#d.
¥ See, e.gAnn E. CarlsonRecycling Nams, 89 GiL. L. Rev. 1231, 1265 (2001).

% The portion ofsolid waste regcled in the Uited Stats increase from 10 percent in
1990 to nearl\BO percent in 2000, and this is due, at least in padytosic recycling
prograns. SeeThomas C. Kinnamon, Policy Watch: Examining the Justifition for
Residential Reycling, J ECON. PERPECTIVES, Fall 2006, at 29, 219 (citingBioCycle's
annualThe Sta¢ of Garbage ilAmericastudyfor 2004);see alsd.jupka Arsova et al.,
The State Of Garbage In Amerca, BioCycle, Dec. 2008, at 22, 22-23
(http:/lwww.jgpress.cov/archives/_free/0Q782html).
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recyclable naterial™ But reductions irprivate cost cannot fullgxplain
household reycling, beause dividing refuse inteven two ceegories —
garbage destined for the laidf and recyclable material -s
inconvenient comared tothrowing eerything intoa single garbage bin.

Curbside reycling pragrams not only make recycling more
convenient, the presenoéthe birs on the street pvides infomation to
individuals about whether their neighborscyde® The evidence
suggests that this atiers quite a bitpeople whorecycle report a mach
higher percetage of their friends ahneighborsrecycle thando non-
recyclers® When sore people engage in hehavior that ricrease
social welfare and that havior is visible, a norncan energethat then
increases thékelihood that othersvill decide that they prefap act in
accordance with the norm

3. Policy-Forcing DefaulRules

Whereas a libertarian paternalist wibglelect default rules in an
effort to encourage indiduals to maximize their SEU, alibertarian
welfarist will choose defdt rules thaencourage individuals to act in the
best interests of society general by mimnizing negative exrnalities
and maximizing positive externalés. Elsewhere | have called these
"policy-forcing" default rules?

As an exarple, consider somof the facts of the well-known
case oMoore v. Regents of the University of CalifofiaJohnMoore,
suffered fron hairy-cell leukemia and neededshspleen rewved. His
physician, also a redical researchemysed Moore's spleen toeate the
financially valuable Mocell line butshared none of the profits with
Moore, wto sued for corpensation. Although the court ruled that ¢h

%! Carlsonsupranote __, at 1275-78.
2 |d. at1266.
*1d. at1290.

% Russell Korobkin, "No Compensatio” or "Pro Compensaion”: Moore v. Regens
and Default Rules for Hoan Tisste Donatiors, 40 JHEALTH L. 1, 18 (2007).

%793 P.2d 479 (Cal. 1990).
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physician had violated t rules of inforned consent, it helthat Moore
was not entled to conpensation for th value of his spleefi.

This holdingis usualy explained as a rule of progg or tort law,
but it can also be undeostd as a default rule of contract law. There is
little doubt that Moore Igally could have negotiated a fee for the use of
his organ prior to the surgery other individualswith unique plysical
properties bve sold bled, for exanple, to medical researchers, and
federal law prohibits the sale of organsyofdr "transplant” purposes --
but there was no discuesi about copensatiorbetween More and his
physician. The cours ruling established a "no-censatio” default
for when physicians angatients do not explicitlgliscuss comensation
for the reseh use of hurman tissues’ A decadedter, in Greenberg v
Miami Childrens Hospital®® a case imolving theuse of tissuesanples
from patiertis with Canavan disease that were used ¢geldp a
patentable enetic test for thenutation that causes the diseaadederal
district court in Florida xpanded theule to app}y also to tissa donors
who lack aherapeutic relationship with theedical researcher.

There are mny reasongo think that the choice between "pro-
conmpensatim” and "no-corpensatbn” default rules will affect
nunber of unconpensated tissuelonations for radical research yo
affecting the context in which the decision is made. Finstetis the
pure fact of inertia, which favors theatis quo ovea deviation fronthe
status quo irmnysituation?® Second, nder a non-ompensation default,
in order to even potentiallgbtain conpensation,donors nust raise the
issue ofpayment withmedical researcherghich would undaubtedly be
unconfortable for nany. Third, thedefault rulemight suggest a social
norm of altruism making a requst for conpensation appeagreed in
this circunstance. In cdmast, a pro-ompensation default ight suggest
that paynent is deserwk and that somone who wouldwaive it is a

rubel®

*|d. at480-85.

" Korobkin,No Comnsatbn, suga note __, at 9-10.

%264 F.Supp.2d064 (S.D. Fla2003).

% SeeKorobkin, Endowmat Effect, supranoe __,at 1228-29.

190 K orobkin,No Comjensaton, suga note __,820.
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The no-compensation default rule nahbe justified on the basis
of paternalismassunng that the intaded targets of the rule are tissue
donors. Bth John Moore and the Greenberg plaintiffs watd
undoubtedl have been objectively better off had ytheeceived
conmpensatim. Even had theybeen altruisticallyinclined, as the
Greenbeg plaintiffs were'®! they could have used #ir conpensation to
fund furthermedical research of access to diagimogtsts and treatnts
for people suffering fronthe ilinesses that affected themLibertarian
paternalismlends supprt to a pro-corpensation default, under which
the donor ovaluable tissues that led & nmedical breakthroughvould be
entitled to sae amount of conpensation absent an affiative decision
to forego it. The no-compensation rule is justified, however, under the
libertarian welfarismparadigm By encouragingnore people to donate
tissues to redicd research altruistically the no-comensation rule
reduces thecost of nedical research — a result that cleadyhances
social welfare.

Another exaple of a divergence bsten libertarian paternalist
and libertarian welfarist approaches to default rules can be seen in an
exanple discussed in detail byhaler & Sunsin.!’® In the United
States, the default rule concerninge tHonation of bodyl organs for
transplantation followingleath is "nadonation.” Most states couple this
default rulewith low cost opt-in prodions,suchas signinga donor card
or indicate their willingness to be d@onor at the tira they obtain or
renew their drives license’®® Based on research that showsttha
Americans (and Europeans frarauntries with the sagdefault rule) are
far less likelyto becone organ doncs than Eurpean fromcountries

with "presuned consent" defaultrules and opt-out prwisionsi®

191 The plaitiffs' goal was to ensure affordabk access ¢ diagnostictests Greenterg,

264 F.Supp.2d at 1066-67.

192 Thaler & Sunsteinsupranote__, at 175-82.

108 See, e.g.Michelle Obeman, When the Truth is Not Enough: TissiDonation
Altruism, and he Market 55 DEPAUL L. Rev. 903, 938 (206).

194 Eric J. Johnso & Daniel Gddstein, Do Defaults Sae Lives?, 302 SIENCE 1338
(2003).



36 LIBERTARIAN WELFARISM

Sunstein & Thaler propose changithe default rule in th United
States?®

While it is almost certin that chaging the default ruleot
presuned consentwould increasethe nuniter of cadaveric organ
donations inthe United States, it is phausible that this change would
increase the SEU of inddual donors, who aref course, dad at tk
time of donation. Thex are several reasons that émocan organ
donation rates are lownder the no-donation default. The first is that
sone people dom'care one wgor arother aboubeing donors, but tlye
do not wish to think about theinortality, which they must do inorder to
opt out of he defaultt®® A secamd group of peple do notbecone
donors beaase theywould suffer psghic costswhile still alive thinking
about their bodies being carved into pieces after ttiey®’ A third
group fear that if theyare potential cadavericodors an overzealous
transplant pysician lusng after the organs rght prenaturely end
their life,)°® a small but pesunably non-zero risk®® The experieri
utility of individuals who fall into the first categoryight be unchanged
by a change in default rules, but the experienced utlitthose in the
second and third group who chose twbpt out & a presurad consent
default woudl, if anything, decreaselt would be eceedingly difficult to
argue that @hange in diault rules that caused semembers of each of
these groups to bews® cadaveric donors would hility enhancing for

1% Thaler & Sunsteinsupranote__, at 177-79.

1% See Carmen M. Racecki and Janes Jacad, Psychologcal Aspecs o Organ

Donation: A Critical Reviee and Synthsis of Individual ad Next-ofkin Donation

Decisbns 16 HEALTH PsycHoL. 183, 183 (1997) (noting that beliefscalh organ
donation are influenced byhe consguerces of choeing to donate, including
confronting the issel of mortality).

197 Margarea Samer, Attitudes Bward Organ Donation and Transplantation: A Model

for Undestandng Reactionsd Medical Proedures After Death, 38 Sc. Sci. & MED.
1141, 1147 (1994) (discussimtiscanfort with a dead bodybeing cut andhe orgas
removed as amotive for individuals’ reticenetowards organ donation)

19819, at 1148 (dicussirg individuals’ fear thadeath will behasterd for the sake of

someone more highlyregarded who is in need of organs).

199 ¢t CharlesOrnstein& Tracy Weber, Death h San Lous Cbispo Qrgan Donor Case
is Ruled Natral, L.A. TIMES, Mar. 9, 2007, at B5 (discusgj allegation ftat an organ
donor's death w8 hatened bydoctors for the benefit of the presptive done).
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the donors. For alibertarian paternalist, the poligmplication seern
clear: leave the no-donati default rule in place.

On the other hand, the positive tepnalities asociated with
cadaveric organ donation are large, and the positive consequences for
social welfare clear. Eaglear, thousands &fmericans on thevaiting
lists for donor organs @i everyyear because thédenand for donations
far exceeds supply° If the U.Swere toachieve organ donation rates a
high as theEuropean contries with presuned consent def#iurules,
many if not most of thee lives couldbe saved. If its possible tanake
any interpersonal utilitgonparisonsof anykind, it seens safe to predict
that the increased welfare engolyby the peoplevhoselives would be
saved l swch a policywould outwégh the decreased welfare suffered
by the irdividuals whoare notnow organ donors it do not care enough
about the issue to exerttiminimal amount of efbrt needed to opt out of
a presurad consent regiea A presuned consent rule thus clearfits
within the libertarian welfarist odel**

C. An Altermtive to the Indetermingoof Libertaran Paternalism

Recall from Part Ill the two indeterminacy probkenthat
undernine the libertaran paternalism paradigm First, when
informational interventions wouldalter choice by making sone
information more salent than it otherwise would be, itis often
practically difficult to predict with a high degree of certain which choice
would actually maximize the subjetive expeotd utility of most

191n 2006, 130,87 individuak were on the wéing list for an organ donation. Of those

on the waitng list in 2006, 7191 died. Reprted Deatts and Annual Dath Rates Pe
1000 Patient-¥ars at R§k Wating List, 197 to 2006 2007 Annual Reprt of the U.S.
Organ Procumment and Trasplanation Network and tke Scientific Registryof
Transplant Redpients: Transjant Data 19972006, U.S. @pt. of Health & Hwman
Services (http:iww.optn.orgAR2007/chapér_index.hin).

170 be fair, Sunstein @rThale recognize inte article-versin of their argurent that

the organ don&in exanple is inconsstentwith many of their other policyexamples (in
that the lenefits of a presumed corsent dfault flow to third parties rathethan the
choosers) andcall the cosequene or organ donatio "libertarian baevolene."

Sunstein & Thler,supranote __, at 1192-93. Puzzlinglyhis distirction is not made
when ttey elalorate on orgn donationand reommend a presumed corsent default in
Nudge
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individuals. Secondwhen the governent action changes havior of
individuals ly altering tle context in which preferences arenstucted,

it is theoreticallyimpossible to sayvhich choice mximizes subjective
expected utity: one choice does in the first context, and theraative
choice doesn the second contextA libertarian paternalist ight try to
avoid this criticisn by judging SEUbased on hypothetical cite ina
world devod of context, but this would not avoid the practical problem
of deternining which cloice wouldmaximize SEU undesiwch a sebof
nonexistent conditions.

Libertarian welfarismhas the advantage of avoiding these
problens in many circunrstances. rl some cass, it will be practically
difficult to determine which individual behavievould maximize social
welfare, but in rany more instances the valence of externaétiill be
strongly in one direction: i.e., the production of greenhouse gasses will
almost always have darge negative externalities; cadaveric organ
donation wil always have positive externalities. In thesiéuations, the
libertarian @ternalism paradigntan lead to tea policy prescriptions
even when bertarian paternalismoes not.

New York City recentlyenacted a law requiring restaurant chains
to post the mmber of calories in their offerings @ig side thericest'?
This requirenent could possilyl be defended saconsstent with the
libertarian paternalisrparadigm on the grounsithat the calorie content
of food is relevant to ders' choicesbut difficult to cone by with out
assistance fronthe regulatorystate. And, quite obviousl people who
aren't calorie sensitive can ignore the infation, just as thosevho are
not price sensitive can ignore the psc This arguent has soraforce,
but is it realy clear that the inforation will increase the SEUf diners?
By making calories rore salient to tle choice process, the law is likely
to alter beheior. But by making calories rore saient, other fatures of
potential meals, such agxpectations of how the e will taste, will
becone relatively less mportant in the decisiomaking pracesses of
diners. As aNew York Tmescolumist sarcasticallyput the pait: "How

11224 RCNYHEALTH. CoDE § 8150. King Coumty, Washington, has agited a similar
mandate, ancat least 21 dier state ad local governments ae consiering following
suit. Stephanie SauTonflict an the MenuN.Y. TIMES, Feb.16, 2008.
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enticing: a fistful of calories on a bed cholesterh to go.™** Research
on judgnent and decision aking teaches us the is no trulyneutral
presentation of inforation, so haw do we kow that people wh
respond to e calorie listings ¥ switch to lower calorie entrees that
dont taste as good are aatly sibjectively better d&f as a result?

The calorieposting requirerant is far better jusified by the
libertarian welfarist paragm. It is wdl-known tha obesity is ayrowing
problemin the United States, with 33% of aduétsd 17% ofchildren
now obese ampared with 15% an®% respectively30 years aggd**
The health consequences of obesite not justimited to irdividuals.
Experts have estiaed that treatingobesity-related illnesses costs the

natioris health care syam $93 billion peryear?™ much of which is pai

by Medicare Medicaid, and other yblic prograns!*® The financial
consequenaeof obese individuals with private group insurance have less
of a direct effect on the taxpag, butthey do dfect the health insurance
premums of the othermenbers of tkeir rating goups. In other words,
obesity hassignificant negative externalities, which itself justifies a
policy of nudging people toward eating fewer calories, whether or not it
is possible @ say that the intervention will increase the utiliof the
individual targets.

A similar analysis applies to selecting the default rule for
enrollment in 401(k) rérement program, discussed yb Thaler &

"3 Timothy Egan, Nanny Nawn,  N.Y. TiMES, Aug. 6, 2008
(http://egan.blgs.nytimes.can/2008/08/06/anny-nation”ex=121877300&en
=ab57a73121677e&eiH070emc=etal/)

114 Cynthia L. Ogden et al.The Epidemiolog of Obesity 132 GASTROENTEROLOGY
2087, 2090-91 (2007).

115 Ceci Connolly, Obesity Get Part of Blame for Care Csts, WASH. PosrT, Oct. 20,
2004, at A03,

118 According to one studyin 1998 the pubé sector wa respoaible for financing
nearly half of medical spending attributabe to excesiveweight. Eric A. Finkelsgin,

National Med¢al Spending Atibutable to Grerweight ad Obesiy: How much, and
Who's Paying? HEALTH AFF., 223-24 (2003). Another dund thatneaty 1/4 of
Medicare speding in 20@ was attribuable b obese patens. Kenreth E. Thorpe &
David H. Howard, The Rise i Spenling Anrong Mediare Beneficiares: The RoleOf

Chronic Disease Prealene And Clanges In Treaiment Intensity HEALTH AFF., 384
(20086),
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Sunstein.  Weknow, not only from theory but also from actual
experiencewith 401(k) plans, that darge nurber of irdividuals will
enroll in anenployer-spnsored planf participaion is the déult but
will not enroll if non-participation is the defadit’ But this insight alone
doesnt detemine which default policgnakers sbuld choose. Since
accepting tb default otcome is alocal optinum for the goup of
individuals in question, and sincestdifficult to knowing which default
will maximize their indvidual utilities in a global sense, there is no
conpelling reason nota choosethe default that will havegreater
positive externalities (ofewer negative externak#s) and thus benefit
society as awhole. |If greater individual retimaent savings increases
capital available for investent in the shortterm and ninimizes the
nursing home expense®f the destitte ultimately shouldered bythe
taxpayers through the Medicaid programin the long ternt'® the
enrollment in a 401(kplan mght be justified as the default option for
new enployees under thineory of likertarian welfarism

It bears noting that, in sarcases, the social welfare parct of
individual choices will be just as uncertain, or evesreruncertain, than
the individual utility consequences for the actors potentialipject to
nudges. Te category of libertarian welfarisrwill not always be
immune for the indeterminacgritique. For example, if the benefits to
the taxpagrs of 401k) enrollments in the formof fewer elderlymaking
claims on tre public fisc are counterbalanced the cost of additional
children claining public resources (or suffegmvithout then) as crucial
income of poor parentssisiphonedmnto retirement accountsljbertarian
welfarism will fail to provide clearpolicy guidance to lawmkers. It
many situations, however, the net valence of externalitiemated by
individual behavior will be clear. For exaie, it seens implausible that
a serious arguent could be mde that increased cadaveric organ
donations smehow has a net negative effect orciab welfare. In these

" Seenote __supra

18 1n 1995, Medicare and Mexid accouned paid $50 billion, or about 56 neent, of
long tem care expenditure for the elderly The CmgressionaBudget Office has
projected this fjure will riseto $126 billionin 2020, or abot 61 percet of total long
tem care epertitures for theelderly. Projections of Exenditures fa Long-Term Care
Servtes for the Hderly, Corgressonal Budget Office Memorandum, Congressionk
Budget Office, (1999).
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situations, the libertariawelfarismframework can generate determiret
policy proposals when libertarian paternalisemna.

V. LIBERTARIAN WELFARISM VS. COERCIVE WELFARISM

Because a paternalist seeks tekenindividuals better off, as
judged ly their own stardards, it § clear wly policy makers ought to
prefer libertarian paternalisrto coecive paternalismat least if it is
possible tawudge errantridividuals inthe right direction. Assuing that
the transaction costassociated with avoiding governnent nudge are
low, nudgesstrictly domnatemandates. Under a libertariaatprnalism
approach, atargeted individual wih would be better off naking a
different choice than thene the statéhinks is superior — either because
the state ignistaken orbecause preferences are heterogeneous and th
individual has a mority preference -€an take evasive action.

The welfarist lawraker, in contrast, seeks to maxire social
welfare, even if this ragtes the utity of the individuals targeted by
legal rule. For exapie, coercive crinmal stdutes that prohibitmurder
and rmayhem can be justified on welfarist grounds: the harto the
victims and the negative third-parexternalities far exceed (at least
usually) thebenefits tothe perpetrators. None serioust considers
merely "nudging” wouldbe perpetrars to cha@se not to assault their
neighbors, because thosbo choosed ignore or &oid the nudge would
seriousy reduce net social welfare, even if their individual tugi§ were
increased. Whyvould policymakers concerned with socialelfare ever
prefer to libetarian welfaism to coercive welfarisfd Why nudge, when
you can nandaté

A. Freedom-of-Choice Enhances Vagdf

There are three reasonwdy welfarists should prier, at least in
sone situatons, libertarian policyinterventions to state coercion tha
requires indriduals to egage in soally desirdle behavior or create
collective gods. First, freedomof choice is itself a valughat is a
constituent part of social welfare. Hoig all else constant, embers of
a society in which freedonof acton is widespread will enjoymore
individual utility than members of a socigt that relies heavilyon
coercion, and thus there will be greater soeialfare in the forrar
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society Where a nudge can cause most people to act consistatttly
the maximization of soal welfare, the benefits of widespread freedom
of action mght outweighthe costs atibutable to the actions of the few
who are notaffected by the nudge.

Even in cases in which a nudge witiotivate only a snall
nunber of people to adh a waytha pronotes social welfare, a nudge
will often be preferable to a andateif the mandate would place severe
restrictions on autonoyn Obesiy probaby could be redued if the
governnent required restaurants to serve oldw calorie food iters, but
even nost welfarists would find this cure worse than the disease because
the positive social externalities would pale in comparison the significant
reduction in the utilityenjoyed by diners.

B. Costs ofCoercion

Second, inmany circunstances, using coercive regulation to
pronote social welfarewill either be (a) politicalf infeasibleor (b) so
expensive that the costs of enforesn will substantially (or even
entirely) offset the expeted benefits. In the former case, the owl
available pdkty tools mght be libertarian welfarist approaches; in the
latter case, such appuees couldprovide thegreatest net expected
increase invelfare. A recycling mandate wouldncrease reecling, but
the government would have to pggrbage police to pick tmugh the
trash to ensie conpliance. A deposit requireent would avoid having
to inspect refuse, but there are significant eustrative costs asociated
with operating such a programand the size of thdeposit nght need to
be verylarge to chang behavior. Either of these mght produce
substantial political opgition'® Distributing recycling bins to e&c
household is alwmst certainlya much cheaper alternative, and, could
potentially produce enough voluntary cetiance to nmeximize social
welfare.

C. Encouraing Low-Qst Producers

9 5eeCarlsonsupra note __, at 1298 (noting that "bottle bilsmain politically
contentios" ard that none havbeen enaed bya state since thmid-1980s).
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Third, nudghg can helpensure that desirable externalities are
produced i the people able to do so at the lowest possible private cost,
which in turn helps tanaximize social welfare. Consideagain the
issue of cadaveric organ donation.thé government announce a policy
of seizing all cadaveric organseveryone would becorme a donor,
regardless of the depthf &iis individual opposition. Although social
welfare would increasémmensely if the nunber of donors were to
increase sharpjyt is not necessarghat everyAmerican becoma donor.

By instituting a presued consent law, and thughifting the default rule
from no donation to donation, two groups of wduals whowould not
opt-in under the no donation default will be added to the donor pool:
people with a mild inhent preference for donating that was svpeth
by the status quo bias der the no dnation defalt, and peple with a
mild inherent preference not to donate but wiilb not opt out under a
presuned consent law. The people with theghest disutility for
beconing a cadaveric organ dane- thosewho have firmreligious
convictions, find theprospect partularly disgusting, or a deepy
suspicious of themedica community — will opt out of aing so,
overconing the inertia tlat acconpanies the status quo. Assung that
the nunber of people who opt out would be relativdlyw, as it is in
European countries witbresuned consent defasltthesocialneed for a
large nunber of organs would besatisfied without unnecessarily
imposing lage personal costs on the individuako find the practice
most objectionable.

V1. CONCLUSION

Legal policy nakers caruse finding of enpirical research from
the field of behavioraldecision naking to fashon tools fa shaping
individual behavior witbut mandating it orproviding direct econoia
incentives. This insight underlies thibertarian portion of "libertarian
paternalisnt But these tools are not useful pribr paternalistic ends.
The categoryof libertarian paternalismmiplies the canplementary
categoryof libertarian welfarism And, in fact,libertarian welfarisnwill
likely proveto be themore useful of the two categories for piglpolicy,
both because welfarisnprovides a sounder normetive basis for
governnent action (because it takesxternalities into account), and
because it will often benore clearwhich actions will generate thaost
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social welfare than which actions will generate trost private utilty
for a particular individual.
Hit#



