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Introduction 

University of Southern California student Rini Sampath made history as the first Indian 

American woman to serve as president of USG – Undergraduate Student Government – in 

2015. She and her vice president, Jordan Fowler, were the first all women ticket to win election 

at USC.  Their historic victory was greatly tempered by an incident that happened early in her 

tenure1 as USG President, as Rini chronicled on her Facebook page the morning after: 

Last night, as I was walking back from my friend's apartment, a student screamed 
out at me through the window of his fraternity house, "You Indian piece of shit!" 
before hurling his drink at my friends and me. Once his fraternity brothers realized it 
was me, they began to apologize. This stung even more. Today, as I try to unpack 
these events, I couldn't quite figure out why their after-the-fact apologies deepened 
the wound. But one of my friends explained it to me the best this morning: "Because 
now you know, the first thing they see you as is subhuman." And that's the first thing 
some students on our campus see when they look at anyone who looks like me.  

I'm still in a state of shock. There's an indescribable hollowness in me, but I'm go ing 
public with this because this can't continue. Some people don't believe racism like 
this can happen on our campus. Some people continue to doubt the need for safe 
spaces and the need for expanded cultural resource centers or the need for gender 
neutral bathrooms or the need for diversity in our curriculum or the need for diversity 
in our professors or the need for diversity in dialogue. And to those who continue to 
believe we're just playing the "race" card, I ask you this — what's there to win here? 
A sense of respect? A sense of humanity? A sense of love and compassion for 
others regardless of how they look like?This isn't an isolated incident. It happens 
everywhere. Last week, individuals in a pick-up truck yelled racial slurs at Mizzou's 
Student Body President, Payton Head. Who knows what will happen to someone 
who looks like me today? 

The post went viral and Sampath joined a burgeoning movement that rocked college campuses 

across the country.  From “I Too Am Harvard,” to the controversy about appropriate Halloween 

costumes at Yale University, university students like Rini continue to experience hate speech.  

                                                           
1 The incident occurred on September 19th, 2015, one month into her formal term as USG President. 

https://www.facebook.com/payton.head
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While the speech was condemned by the interfraternity council (IFC) and USC Dean of Religious 

Life Varun Soni and Vice Provost for Student Affairs Ainsley Carry, the student who committed 

the attack suffered consequences but his identity and that of his fraternity were kept 

confidential.2 

 Two years later, in February of this year, Jose Torres and Kayla Norton were sentenced 

to a combination of 35 years, including 19 in prison for their actions terrorizing a young African 

American child’s birthday party in Atlanta, Georgia.  The couple rode by the party waving 

Confederate flags, shouting that one of them had a gun and was going to “kill some niggers.”  

Prosecutors specifically denied that the flying of Confederate flags triggered the prosecution; 

instead the threats made by both Torres and Norton were given as the justification for trying 

them under Georgia’s Street Gang Terrorism Law.  Georgia does not have a hate crime law, but 

at sentencing the judge expressed his opinion that the pair had committed a hate crime. They 

were the second and third of 15 individuals who are part of the “Respect the Flag” group who 

were arrested and prosecuted for participating in the incident. At this time we do not know the 

identities of the children who experienced this instance of racist terrorism. 

These two incidents, and the many like them that have occurred in the time between 

September 2015 and February 2017, are the inspiration for the very preliminary arguments 

presented here.  How, specifically, are we to account for the lingering impact of these racist 

incidents in these young people’s lives?  In this paper I develop an argument for an 

intersectional understanding of speech that comes from three streams of literature.  First, I 

                                                           
2 The Los Angeles Times reported that the fraternity chapter suspended the membership of the brother and 
evicted him from the house, where he lived with his fellow fraternity members. 
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draw upon the analytical framework of intersectionality, which features two core intellectual 

projects: a project of rendering visible what is invisible to most citizens, and an ontological 

project that challenges the disaggregative logic of most social scientific and legal approaches in 

the United States.  Second, I draw upon the liberal democratic framework emblematized by 

Jeremy Waldron’s The Harm in Hate Speech and Karen Zivi’s Making Rights Claims.  Finally, I 

apply this argument to the privileged position of speech rights, proposing a role for the growing 

public health literature on racism and sexism in expanding the scope of what constitutes an 

“immediate injury” within fighting words doctrine. 

Intersectionality: Far More Than the Sum of its Parts 

Intersectionality is an analytical framework that has been described as the core contribution 

Gender Studies has made in the world (McCall 2005; see also Hawkesworth 2006).  Emerging 

from over a century of scholarship and activism among women of color, numerous scholars 

now consider intersectionality theory to have evolved in to a field of study (Cho, Crenshaw and 

McCall 2013; May 2015).  Cho, Crenshaw and McCall identify three overlapping sets of 

engagements with intersectionality: applications of an intersectional framework, discursive 

debates about the scope of intersectionality as a theoretical paradigm, and political 

interventions that deploy an intersectional lens (2013, 785). As a field of study, intersectionality 

is distinct from black feminism, women of color feminism, critical race theory and standpoint 

theory, though it shares intellectual genealogies and commitments with all four. 

In the shift from a 1970s conceptualization of power that focused on a margin-center 

metaphor (see, e.g., hooks 1984) to a metaphor of intersecting streets (see, e.g. Dill 1983; 



5 
 

Crenshaw 1988) intersectionality has become closely associated with a definition that it is a 

mode of analysis or approach to understanding the world.  I identify two key intellectual 

projects at the heart of this transition that have very different levels of recognition among 

scholars and practitioners (Hancock 2016, 32).  The first and most well-known project of 

intersectionality is its visibility project: researchers and activists alike frame intersectionality as 

a way of seeing what is traditionally invisible – as a way of bringing previously ignored or 

unseen policy needs to light. 

The second, far less well-known project of intersectionality is its innovative and 

challenging approach to understanding between category relationships.  That is, 

intersectionality asks, “what does it mean to consider racist-sexism or sexist-racism as a 

democratic problem, rather than conceptualizing such phenomena as mutually exclusive or 

conceptually distinct?”  This project, I and others contend (see, e.g. Meyer 2013), presents a 

foundational challenge to the disaggregative logic at the heart of social science research and 

legal logic.   

Most social scientific and legal conceptualizations of intersectionality begin with the 

premise that there are ontologically distinct (and therefore, disaggregable) power hierarchies 

or categories of difference that overlap in certain sections but do not overlap in others.  A venn 

diagram is often used as an illustration, though Carbado and Gulati (2013) clearly debunk such 

conceptualizations of intersectionality.  Instead, one must hold the complexity of racism and 

sexism simultaneously, understanding that there can be no non-overlapping parts of the venn 

diagram. 
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In this paper I use terms like racialized gendered and racist-sexism to connote this 

complexity.  While most political scientists would recognize this framework as attributable to 

Mary Hawkesworth, particularly as it pertains to state policies and constitutional 

understandings of bodies (2003, 2016), the practice of alternating racist-sexism and sexist-

racism was originated by Anna Nieto-Gomez in 1972.  I employ both in the course of this paper 

in order to better capture the way in which intersectionality challenges norms of disaggregative 

logic.  What lies at the heart of intersectionality theory’s critique is a commitment to 

understanding complexity, power and identity in a holographic rather than a disaggregative 

way.  Another metaphor I use is that of a butterfly.  If we were to admire the colorful pattern of 

a butterfly’s wing, and then try to separate out the spots (say racism) from the stripes (say 

sexism), we would likely end up destroying the butterfly’s wing and therefore the butterfly 

itself.  Once it has emerged from its cocoon, the butterfly exists as a complex combination of 

spots and stripes that cannot productively be disaggregated. 

Zivi, Waldron, and the Liberal (Progressive) Approach to Speech 

In Making Rights Claims, Karen Zivi articulates a theory of “rights claiming” that builds on 

communications theory insights.  “Speech,” in this framework, is not a noun but a verb.  

Specifically, rights claims are as much performative acts as they are anything else.  As such, 

speech acts open up the possibility of the new in a way that is critical for agonistic theories of 

democracy.  For the purposes of this paper it is especially important to consider that rights 

claiming is a process that involves multiple behaviors: “presenting, debating and contesting 

opinions or perspectives” (Zivi 2012, 51).  These activities, however, are inherently risky and 



7 
 

without any sort of guarantee of the outcome.  They are, however, conceptualized as public 

actions, and not confidential or private ones.3 

 Following Arendt and Linda Zerilli, Zivi suggests that the persuasive heart of rights 

claiming is best served by its visibility – its engagement with a variety of perspectives.  Indeed 

this is how it heartens democracy more generally – the process of engagement is enhanced by 

the multiple perspectives that are included.  Zivi’s convincing argument works well for the 

prototypical democratic subject – the one whose rights claims are legible to their peers.  But in 

light of the incidents I described above, I found myself asking whether those whose bodies are 

regulated, surveilled, terrorized and disappeared have access to the perspectival account-

making process in the same way.  Most in the liberal democratic tradition would answer “yes,” 

but I wonder at what material cost to actual bodies?  Moreover, what happens when one’s 

actual perspective is distorted beyond recognition because you are the object of another’s 

opinion?  What is the cost to actual bodies in the service of the long-term benefit of our 

democracy? 

Zivi’s claims share an emphasis on how the performativity-related aspects of speech 

provide salutary benefits to the speaker with the work of C. Edwin Baker.  For Baker, the 

benefits include the critical role that freedom of speech plays in an individual citizen’s 

autonomy.  For Zivi, the benefits are more broadly directed towards a healthy democracy. 4 

                                                           
3 The examples in the introduction suggests a complexity of thinking about public-private distinctions in such 
speech contexts, as does Waldron’s initial example of a Muslim man and his family, which I discuss briefly in a later 
section. 
4 It’s important to note the two authors have different substantive speech interests. While Baker is focused on 
hate speech, Zivi is focused on how “rights claims” are made as what she, drawing on communications theory, 
defines as speech acts. 
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Zivi’s claims are premised on an Arendtian claim of objectivity that I suspect Jeremy Waldron 

would call into question based upon the fact that his case for regulating hate speech relies 

mainly on recognition of the listener’s human dignity, a dignity that is often off limits to 

members of vulnerable and/or marginalized groups.  While noting that there is no right to 

protection from being offended in a democracy, he suggests that assaults on human dignity, 

even in the context of what is considered speech are identifiably different and therefore should 

be regulated.  Waldron attempts to shift the perspective from the right of the speaker to the 

right of the “vulnerable minorities” to live their lives with a tangibly intact promise of human 

dignity by the larger society. In other words The Harm in Hate Speech takes up the question of 

hate speech regulation in western countries not from the perspective of the speaker’s right to 

make claims but in solidarity with a vulnerable observer’s right to live her life with the same 

basic guarantee afforded all other less vulnerable listeners.  Waldron defines hate speech 

regulation as legislation that prohibits public statements that incite hatred, which he takes to 

mean “the use of words which are deliberately abusive and/or insulting and/or threatening or 

demeaning that is directed at members of vulnerable minorities” (Waldron 2012, 59).  Two 

things stand out in this definition for our purposes: the role of the word “deliberately,” which 

points to a role for intent, and the focus on the human dignity of the observers, not simply the 

rights of the speakers.  This latter point is particularly important because it implicitly contests 

the notion that “more speech” by observers is the solution. Waldron’s claim here is consonant 

with an argument W.E.B. Du Bois presented in Dusk of Dawn: Autobiography of a Race Concept, 

where he noted that after spending decades of his younger life thinking that the problem was 

simply more data, more social scientific evidence to demonstrate the humanity of Blacks, he 
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understood now that the question was not a matter of more education, it was a matter of 

power. The very logic of the social sciences, he realized, was premised upon an underlying 

denial of Black humanity and no amount of empirical rigor would transform that. 

 Taking free speech advocates like C. Edwin Baker on their own terms,5 Waldron offers a 

powerful indictment of the well-trod marketplace of ideas defense of first amendment 

absolutism.  Waldron rebuts Baker’s notion that harms are instrumentally related to speech 

and therefore unpersuasive justifications for regulating speech.  Baker’s enthusiasm about 

speech’s role in self-disclosure and its concomitant benefit to democracy via the speaker’s 

autonomy to speak out excludes equally pressing effects of speech that for Waldron, mitigate 

any horary effects: “But speech acts are never purely expressive or presentational.  They can 

also be designed to wound, terrify, discourage and dismay”.  The harms he is concerned about 

are constituted by rather than caused by such speech (2012, 166). 

This constitutive property of such speech acts seems important for understanding a key 

theoretical turn Waldron makes: looking at the question of impact from the perspective of the 

vulnerable subject of the speech rather than the more common turn to view impact from the 

question of an audience and its ability to retain the agency of interpretation and incorporation 

of the speech’s content into democratic deliberation.  Waldron is not the first to do so; legal 

scholars like Mari Matsuda and Dorothy Roberts have repeatedly turned our attention to those 

who are the subject of speech and public policies, focusing on the impact on their lives as 

opposed to the intent or autonomy of the speaker. 

                                                           
5 For the purposes of this paper, I focus on Waldron’s qualms about Baker, setting aside his disagreements with 
Ronald Dworkin. I plan to return to that debate in a revised version of this paper. 
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Impact is Greater Than Intention 

I have also worked in this vein of questioning the impact of speech from the perspective of 

those who are the subjects of certain kinds of political speech.  In The Politics of Disgust and the 

Public Identity of the “Welfare Queen” I explored the way in which speech acts (as Zivi would 

put it) performed by elites are designed to undermine the veracity (as Roberts would put it) and 

human dignity (as Waldron would put it) of a specific targeted population.  In examining 

legislative speeches concerning the Personal Responsibility and Work Opportunity Act of 1996, I 

found four main troubles that must be brought to bear on Waldron and Zivi’s related but 

distinct claims and the larger topic of hate speech regulation.  The politics of disgust, I would 

argue, is the context in which Waldron’s concern about attacks on human dignity occur,6 and 

the impact of the politics of disgust, following Zivi’s concern, are pernicious not just for our 

democracy’s health, but for the physical health of its targets, something that is crucial for my 

broader argument about revising our conceptualization of hate speech. This then forms the 

foundation of my later case regarding how we should approach hate speech in our 

contemporary context. 

The politics of disgust targets individuals as members of groups whose human dignity is 

at stake.  In 1996, likening welfare recipients to rapacious animals like wolves and alligators 

suggested that they had no basic humanity worth respecting, and therefore, no right to be 

believed in terms of their own lives or perspectives in the deliberative process.  The attention 

members of Congress turn on such groups of citizens by talking about them in this way 

                                                           
6 It is important to clarify here that the “context” I refer to here is a common usage, conceptually distinct from the 
later interrogation of “context” associated with Chaplinsky v. New Hampshire (1942) and its progeny. 
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constitutes a perversion of what we intend by the practice of democratic attention (Hancock 

2004).  Across political parties certain stereotypes and moral judgments of such citizens persist. 

Think back if you will to the comment of Rini’s friend: "Because now you know, the first 

thing they see you as is subhuman." The sub-human characterization functions first, before the 

“exception” thinking kicks in.  The stereotypes and judgments are part of the overall environment 

(or climate, we might say, to use a scientific analogy), while her treatment as an exception is the 

weather. Now consider another example: the group of 20 women who have publicly claimed to 

be sexually harassed or assaulted by Donald Trump before he became president.  In response 

Trump alternatively called his accusers “horrible,” “sick” and “phony,” and then proceded to 

claim that his accusers were not physically attractive enough for him to approach.  Trump’s 

reduction of women, including his opponent Hillary Clinton, to their bodily appeal, was decried 

repeatedly by women and men alike during the campaign but to little avail.  What’s critical for 

our purposes here are the responses of female Trump supporters who listened to Trump’s self-

defense: “[they] had no respect for themselves when it happened, then why all of a sudden do 

they have respect for themselves now?”  The indictment is clear – a woman making such an 

accusation – even 20 of them – loses her presumption of veracity precisely because “lack of 

self-respect” is attributed to them once Trump has dismissed their value as citizens because 

they are not physically attractive enough for him to hit on. For this Trump supporter, 20 

women’s statements of their assaults and the autonomy of self-presentation Zivi, Baker and 

others wish for them disappears in the context of Trump’s explanation. 

In this example, the supporter’s response might seem surprising given all the activism 

around campus sexual assault and the ongoing shift in narrative that produced a recall petition 
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following outrageously light sentences like the one handed down to Stanford swimmer Brock 

Turner for raping an incapacitated young woman in public. Like the female Trump supporter 

quoted above Judge Aaron Persky saw only the threatened potential of a “promising young 

man” in the courtroom, not the recovering body of a woman despite her public statement of 

the impact this crime had on her. Part of what makes Trump’s response plausible to his 

supporters and without meaningful repercussion from the voting public is Trump’s perversion 

of democratic attention – the focus on the body-oriented elements of his accusers. In both 

cases, the women’s autonomy of speech was answered by a perversion of democratic attention 

made possible by pre-existing stereotypes and moral judgments that are chronically accessible.  

That is, claims are not heard in either a neutral context nor are they heard idiosyncratically by 

each distinct individual.  They are instead heard through prisms of chronically accessible filters 

that are racist-sexist. 

The other reason why Trump’s attack works is that Trump has a very large platform – 

21.6 million followers on Twitter7 and a news media that waits with baited breath for his next 

outrageous “Tweet Storm.”  By contrast, RAINN, the nation’s largest anti-sexual violence 

organization has 44,800 followers on Twitter.  As the Trump-RAINN comparison illustrates, the 

communicative context is grossly unequal, which perpetrates and reinforces an unequal playing 

field for the performances that liberal democratic theorists like Zivi and free speech advocates 

like Edwin Baker value.  Here my argument draws upon the understanding of cultural 

imperialism defined by Iris Marion Young (1990, 58-59) and Nancy Fraser (1987).  In Young’s 

                                                           
7 Trump’s approximately 22 million followers are dwarfed by President Obama’s 85.4 million followers and even 
possible 2020 opponent Oprah’s 35.8 million voters.  
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later work, “Communication and the Other: Beyond Deliberative Democracy,” she suggests the 

deliberative model of democracy can be rescued through two moves: by re-centering 

difference instead of focusing on commonality, and by expanding what forms of 

communication are permissible in political discussion (1997, 60).  Unfortunately, these revisions 

do little to address the politics of disgust. Consider Zivi’s embrace of Arendtian political 

participation through speech: 

For those in need of a more robust answer to the question, “Why 

participate in the public realm if not to effect a particular outcome?” Arendt 

reminds us of the fact that participation in public is the way to be seen: 

through acting in public we “disclose” our identity.  In other words, in the 

process of sharing our perspectives in the public realm, and being seen and 

judged by others, people tell stories about who they and others are.  These 

stories, Arendt suggests, capture our identity…”who” we are as in what 

perspectives on the world we hold. (2012, 47) 

There is little here to address the unequal communication context, particularly in the context of 

deliberate, dehumanizing distortions.  This is not an argument against lying in general, although 

in the face of “alternative facts” one could make such a case.  Instead this is an argument that 

illuminates the compound effects of perverting democratic attention in a communicative 

context of gross inequality.  It renders marginal and vulnerable populations illegible, which is to 

say we think we know them when we actually have no idea.  In this context, the best that we 

can hope for is a sort of Donald Rumsfeld-like analysis: we have known knowns and known 
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unknowns.  But the concern remains those stubborn unknown unknowns.8  Moreover, we can’t 

accurately know the knowns because the presence of such distortion and the absence of 

anything approaching equal communicative capacity means we shouldn’t be confident in what 

“we” think “we” know about “them,” including our own perspective.  More to my point about 

racialized and gendered bodies, “we” are incapable of knowing who “they” are because those 

presumed to lack human dignity are also presumed to lack the ability to legitimately 

understand their situation and reliably communicate their policy needs.   

 One possible solution to the persistent dilemma of being subject to a politics of disgust 

is already a feature of our majoritarian democracy: seeking representatives and/or allies who 

can translate our existence among their peers, often on our behalf.9  Both representatives and 

allies can engage in what Hannah Arendt calls a process of “representative thinking” in order to 

better understand the claims being made.  The purpose of representative thinking is to acquire 

legible understanding of those whose shoes we attempt to inhabit.  Arendt encourages us to 

engage in representative thinking by engaging in an analysis that creates a mental 

representation of another person’s context in order to better understand their expressed 

perspective.  But Arendt’s conceptualization of representative thinking is undergirded by a 

foundation of human dignity attributed to the speaker addressing the crowd.  It does not 

                                                           
8 The much lampooned comment Rumsfeld made as Secretary of Defense during the George W. Bush 
administration was: “There are known knowns.  These are things that we know we know.  There are known 
unknowns.  That is to say, there are things we know we don’t know.  But there are also unknown unknowns.  There 
are things we don’t know we don’t know. 
9 This is to say that allies are often tasked with organizing support among their peers rather than agenda setting or 
other elements of social movements or political engagement more broadly. Representatives, on the other hand, 
are expected to accurately represent the needs, the way that elected officials like then-Senator Joe Biden 
represented women in search of relief throughout his two decades of VAWA advocacy. 
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account for the impact on the listener(s) whose very human dignity is being positioned for 

adjudication. 

 The third hallmark of the politics of disgust involves the failure of this representative 

thinking, largely because when this process occurs with regard to those whose humanity has 

been stripped, correspondence bias is the common result, according to psychologists.10   Our 

imagination of how we would respond obliterates our view of the perspective we seek to 

understand.  It is this kind of invisibility that Crenshaw articulates in her now famous “Mapping 

the Margins” argument about African American and Chinese American women seeking relief 

from domestic violence, and the inability of white females to “see” the rationales for their 

speech and their strategic silences on this topic. Moreover, as Dorothy Roberts reminds us 

(2011), the challenge of carving out a position that is cognizant of two simultaneous and 

overwhelming needs – the reform of the criminal justice system and an end to domestic 

violence is an increasingly biogenetic phenomenon, a concern relevant to the claim I make in 

the final section of this paper.11 

 What Crenshaw describes is not unique to the domestic violence policy domain, nor is it 

unique to interracial interactions among women.  The democratic challenge it poses, however, 

constitutes the final element of the politics of disgust.  Regardless of representatives’ and allies’ 

intent, the impact on such vulnerable, dehumanized groups is a lack of solidarity from those 

very folks these groups rely on most.  The type of solidarity required in the face of the depths of 

                                                           
10 Correspondence bias refers to the tendency to infer a person’s unique motivations and dispositions from 
behaviors that are explainable due to the situation in which behaviors occur. 
11 See also Hawkesworth, 2016, for how this construction of race is part of a crisis in political science (pg. 92). 
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dehumanization and assaults on human dignity Waldron, Zivi, myself and others lament 

becomes unfathomable.  It isn’t that it is merely unpopular to stand in solidarity; it becomes 

inconceivable because it is impossible to completely divest ourselves from such a dehumanized 

trope.  To wit: part of the necessary but distracting nomenclature debate12 about Black Lives 

Matter occurs because of this element of the politics of disgust – there is something completely 

illegible about a movement grounded in the humanity of Black people qua Black people.  The 

desire for just such a humanization of a vulnerable population like Blacks in the U.S. predates 

the founding of this country.  W.E.B. Du Bois’ Darkwater13 and Dusk of Dawn take up this task 

as eloquently in the 20th century as Maria Stewart and Frederick Douglass did in their public 

speeches of the 19th century.  Yet what keeps the illegibility locked in place in the 21st century is 

the politics of disgust. 

 My point in walking carefully through these elements of the politics of disgust is to 

present both the pernicious and daunting nature of the problem.  The threats to the egalitarian 

assumptions of pluralism as understood by liberal democratic theorists are dire.  More 

importantly for the purposes of this argument, the threat to the autonomy of those who are 

spoken about far more than they speak themselves as legible citizens suggests that Baker’s 

concerns are not to be ignored.  My argument in this paper expands what Waldron means by 

impact rather than Baker’s focus on autonomy as a direct challenge to the “more speech” 

                                                           
1212 I say “necessary” because making that case ultimately, I believe, will produce humanizing outcomes on the kind 
of time horizon Zivi operates on.  I say “distracting” because in the face of murders committed by police in 
particular, organizers must devote precious time and narrative bandwith to explanation instead of lifesaving policy 
change, implementation and oversight.  In a liberal democratic context, this is essentially “the cost of doing 
business.”  But the impact of people who have been disappeared by police in the interim remains (see Hancock 
2012 for application of this logic to the case of Trayvon Martin). 
13 Hancock 2011; 2008; Kilson 2000. 
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remedy that has failed to work over the past two centuries. I turn next to the impact of such 

speech on racialized and gendered bodies. 

Redefining “Immediate Injury” 

 Racialized-gendered bodies and racist-sexist speech’s impact on such bodies are 

typically absent from free speech debates unless there has been some associated harm 

connected to a non-speech oriented behavior.  The absence of attendance to gendered-

racialized bodies occurs both due to the kinds of visibility/invisibility arguments made by 

Crenshaw and others along with the legibility / veracity arguments made by Roberts and others.  

I would add the conceptual difficulty of stepping outside of the disaggregative logic of social 

sciences and the law continues to be a challenge both for the diagnosis of the problem and a 

proposed solution.  In this section I sketch the contours of an intersectional twist on the 

“fighting words” doctrine, which emerged 75 years ago via Chaplinsky v. New Hampshire 

(1942).   

Chaplinsky v. New Hampshire articulated a particular standard for first amendment 

cases concerning regulation of what would otherwise be considered speech. Speaking for a 

unanimous court, Justice Murphy defined fighting words in the following way: “There are 

certain well-defined an narrowly limited classes of speech, the prevention and punishment of 

which have never been thought to cause any constitutional problem.  These include the lewd 

and obscene, the profane, the libelous and the insulting or ‘fighting words’ -- those which by 

their very utterance inflict injury or tend to incite an immediate breach of the peace” (italics 
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mine).14 Much of the ambiguity in this definition has been attributed to the second half of the 

definition: what constitutes “an immediate breach of the peace?”15  Here instead I want to 

focus on the former definition rather than the latter: the infliction of injury.  I contend that this 

redefinition will better account for the ways that speech that causes physical harm in a public-

private context. This is closely related to how Waldron (2012, 1) describes the dilemma facing 

his first example: a Muslim man out with his children who encounter signs.  While the signs are 

posted in public, what is ultimately occurring is a private conversation among family about the 

content of that speech (which is people like them). 

 Several recent cases at the state court level continue to suggest words that “by their 

very utterance inflict injury” continue to be at the heart of many free speech cases.  In 2010 the 

First Amendment Coalition lamented several state court decisions that did not protect hate 

speech by juveniles in the common individual-to-individual context Chaplinsky and its progeny 

require.  In Arizona, a student was not permitted to argue that his speech calling a teacher 

“bitch” both under his breath and screaming it at her was protected by the First Amendment.16 

Weeks earlier the North Dakota Supreme Court refused to allow “H.K.,” a juvenile female, to 

defend herself against accusations she repeatedly called a fellow student “nigger” at two 

different locations on the same day by arguing the speech was protected by the First 

Amendment.17  In each of these criminal cases, the emphasis was logically on the autonomy of 

                                                           
14 Chaplinsky v. New Hampshire 315 US 568 572 (1942) 
15 See, e.g. Gooding v. Wilson 405 US 518 (1972); Cohen v. California 403 US 15 (1971); Brown v. Oklahoma 408 US 
914 (1972);  
16 In Re Nickolas S, Ariz. Court of Appeals (March) 2010 
17 In re H.K. North Dakota Supreme Court, (February) 2010; a Minnesota Appeals court decision (State v. Nelson) 
also decided that a person could not use the First Amendment to defend himself against charges that he “cursed 
out” a sales clerk. 



19 
 

the speaker – aside from a possible victim impact statement, there was little attention to the 

harm that was suffered by the person who had to endure such speech up close and personal. 

One victim-centered approach was considered and rejected by the Supreme Court in 

Snyder v. Phelps,18 the case which affirmed Westboro Baptist Church’s right to protest at 

military funerals by picketing and holding signs as protected speech. Snyder’s claim to victim 

status did not focus on “immediate injury;” instead claims focused upon the context of the 

speech enactment – both in location, which was a funeral to honor his slain son, Lance Corporal 

Matthew Snyder, and Westboro’s intended audience, the general public.  Because the speech 

in question was “public” in location and did not directly target either Snyder (father or son), it 

fell under the protection of the First Amendment.  

I want to propose a different victim-centered approach consistent with Zivi and 

Waldron’s contentions that speech is a performative act.  My approach here relies on a more 

traditional conception of the speaker-observer relation but connects to more recent public 

health research in order to reconceptualize what we mean by an “immediate injury.”19   

First I turn to the question of space.  If we return to the case of Rini Sampath, walking 

along Greek Row at night, we can conceptually distinguish between what is agreed to be a 

crime (someone throwing beer cans targeting her) and what is more difficult to agree upon: 

that the slurs were purely racial slurs and not targeting her gender.   Because the male student 

was shouting and throwing from a window and Rini was on the street does not prevent a 

                                                           
18 562 U.S. 443 
19 My ultimate goal is to develop a compensatory scheme that would allow these harms to be justly adjudicated, 
by which I mean rendering the harm to the victim legible to both the perpetrator and the general public. 
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reasonable conclusion that she was the target due to the absence of other Indian American 

women in the vicinity.  Thus the second rationale the court used in Snyder does not seem 

applicable.  However, cognitive neuroscience has determined that humans are sensitive to 

spatial distance (Mutz 2015, 10), triggering psycho-physiological responses (Ibid., 12).  Several 

criminologists contend that women’s spatial perceptions of their surroundings and threat 

assessments vary sharply from men’s (see, e.g. Madriz).  Could we in some way account for 

Rini’s gender even though the slurs were explicitly racial?20 If in fact we can, a narrow type of 

hate speech act could be carved out for regulation based on the sexist racism displayed by the 

perpetrator. 

If we adjust the spatial proximity closer, to an individual-to-individual interaction, the 

case for physical harm grows even stronger.  Empirical research is helpful but not definitive 

here, since a relative paucity of biometric public health research proceeds from an 

intersectional framework (Lewis, Cogburn and Williams 2015; Bowleg 2013).  Most important 

for our purposes is the now convincing link between racism and poor health outcomes as well 

as between sexism and poor health outcomes.  

Numerous studies have demonstrated strong empirical associations between 

experiences of racism (both verbal and behavioral) with physiological as well as psychological 

distress (Clark, Anderson, Clark and Williams 1999; Albert and Williams 2011; Hicken, Lee et al., 

2013; Lewis, Cogburn and Williams 2015). In a similar vein, the effects of sexism create 

                                                           
20 Sherene Razack (1998) and Rita Dhamoon (2009) have each convincingly argued that women of color in court 
contexts are read specifically as women of color, with illegibilities distinct from coethnic male counterparts and 
women of different ethnicities. 
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psychological distress (Choi, Bowleg and Neilands 2011), as does so-called “multiple minority 

stress” (Balsam et al., 2011).  This work suggests effects across the life cycle for even one 

experience of racism, producing strong correlations with hypertension, breast cancer, asthma, 

visceral and adipose fat, cardiovascular disease, pre-menstrual dysmorphic disorder, and 

arterial calcification.  Psychologically, PTSD, General and Social Anxiety Disorders, major 

depression and mania are all associated with experiences of racism.  

Knowing the empirical connections here, it seems plausible (if not completely feasible) 

to propose a definition of immediate injury that can use diagnoses from across the life cycle as 

evidence of a speech-based racial-gendered harm (as distinct from a claim of behavioral 

discrimination). This is an intentionally provocative claim and one worth delving into in greater 

detail in future versions of this paper.  One of the challenges, of course, is tracking such effects 

over time. 

Conclusion 

The right to speak, followed by the intent of the speaker are the traditional touchstones for our 

assessment of whether the speech in question is legitimate, regardless of our level of 

agreement with the content of the speech.  Our legal system is not currently focused on 

lifetime effects of racist or sexist speech, much less racist-sexist speech.  Many of the health 

threats described above do not presently qualify as “immediate injury.”  If, however, we can 

find a way to address the way in which racism and sexism’s effects on bodies are closer to the 

presence of lead in the water or particulates in the air, we may be able to meaningfully address 

the politics of the disgust and update our free speech approach in a way that preserves the 
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human dignity of vulnerable populations and provides meaningful protection of their ability to 

navigate their lives here in the United States. 

Such intersectional work is necessary due to both of intersectionality’s intellectual 

projects: the invisibility of what we now know is the actual physical and emotional trauma that 

results from living amidst such hateful speech due in part to the fact that both legal debates 

and the social science research they increasingly rely on, are centered in a disaggregative logic 

that renders the intersection of race and gender as merely the sum of its parts.  Instead I would 

like to argue that the impact of such speech on race-gendered bodies is precisely what we 

should be focusing on in the Trump era.21 The time is now to finally end these threats to the 

human dignity of our fellow citizens once and for all. 

  

                                                           
21 Indeed the mounting evidence of Customs and Border Patrol agents reviewing the social 
media accounts of those seeking to enter the U.S. is a visceral reminder of the vulnerability and 
precarity of the right to free expression at all among “vulnerable minorities.” 
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